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HIS treatise, containing an. introduction by the Hon. Henry Wade 
Rogers, Judge of the United States Circuit Court of Appeals, for the 


Second Circuit, formerly President of Northwestern University and 

Dean of the Schools of Law of Yale and Michigan Universities, and written 

by an author whose reputation as a federal practitioner is second to none, 
will, we believe, be eagerly received by the legal profession. 

The extension of federal Lage ibhl in recent years. to matters heretofore 


wholly within the control of the States, and the passage of so many new 
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with them, as they do, heavy fines and penalties, furnish at this time great 
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FOREWORD TO “THE VALUATION OF PROPERTY 
IN THE ROMAN LAW” 


By ROSCOE POUND 


OMPARATIVE law took an important part in the constructive 
period of American law. In the hands of Kent and Story and their 
contemporaries and immediate successors study of the Roman law and’ 
of the law of Continental Europe bore fruit in liberal development of 
common-law doctrines, in intelligent filling of gaps in the common-law 
system and in the reception and adaptation of a law merchant based to 
no small extent on the Continental commercial law. Later, when the 
building of an American common law had been achieved, the energies 
of jurists turned for a season to analytical and historical investigation 
of the common law, as received and adapted, in order to reach its fun- 
damental ideas, develop them logically, and give the system form and 
internal coherence. The critical exposition of civil-law doctrines and 
institutions, in comparison with our own law, which had characterized 
the books of an earlier generation decayed into a brief prefatory state- 
ment or a few perfunctory historical references by way of introduction. 
There is nothing peculiar to us in this phenomenon. In legal history 
periods of growth and expansion call for and rely upon philosophy and 
comparative law. Periods of stability, striving for perfection of the 
form of the law rather than for development of its substance, rely upon 
analysis and history. The scientific treatment of law begins in the tak- 
ing of distinctions between cases which are superficially analogous and 
establishment of categories and “differences.” This simple form of 
analysis is appropriate to the stage of the strict law. Later the attempt 
to put principles behind distinctions and to generalize this comparison 
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of rules within the legal system leads to comparison with like rules or 
rules on like subjects in other systems. This step is suggested by Cicero 
in the transition to a stage of growth in Roman law and by Fortescue 
near the end of the stage of the strict law in England. In the period of 
growth and expansion marked by the development of equity and re- 
ception of the law merchant it is marked. With the rise of the analytical 
method in the nineteenth century it largely disappears. We may be 
confident, therefore, that the revival of serious use of —_——- law 
in our legal literature is a significant sign of the times. 

It is significant also that a critical study of Roman law for purposes 
of a modern legal problem comes from a practical practising lawyer who 
has found it worth while in the pursuit of a specialized branch of the 
practice. It will be perceived at once that this study has utility beyond 
its immediate subject wherever valuation of property must be had in 
some form. But its chief interest to the obsérver of legal progress is in 
its testifying to a new spirit in our treatment of the law. The need for 
comparative study of law in this country did not come to an end with 
Kent and Story. 
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I 
INTRODUCTORY 


HE arrangement of this article in subdivisions treating sev- 

erally of definitions, general rules, and evidence is not to be 
regarded as an attempt at a rigidly logical division of the subject 
itself, but rather as a practical way of handling the material, sug- 
gested by experience in the preparation of briefs and arguments in 
valuation cases tried under the common law. In the law of valua- 
tion as worked out by the Roman jurists, as well as by the English 
and American courts, it is often impossible to draw exact distinc- 





1 The substance of this monograph was prepared some years ago as a chapter in a 
treatise on the law of valuation which the writer has never found time to complete. 
It has recently been revised by him with special reference to its publication in the 
Harvarp Law Review. The writer desires to acknowledge his indebtedness to Mr. 
Carl H. Bassler, Harvard Law School, 1919, for asssistance in the preparation of 
the article. 
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tions between rules of valuation and evidence of value; between 
the elements or factors of value, and the proof itself. The arrange- 
ment adopted in this paper has been found helpful in practice. It 
makes no pretension to mutually exclusive accuracy. 

No attempt has been made to compare the opinions of the 
Roman jurists in particular cases with the decisions on similar 
questions to be found in the English and American law reports. 
The paper is intended merely as an outline, and, so far as a com- 
parison with modern law goes, has intentionally been restricted to 
general principles. 

Certain aspects of the subject should be referred to before enter- 
ing upon a discussion of the law itself. 


a. THE IMPORTANCE OF THE SUBJECT AT THE PRESENT Day 


In view of the multiplicity of decisions on the methods of valuing 
property to be found in the American and English law reports 
of the last half century, and of the less extensive but careful treat- 
ment of some branches of the subject in the jurisprudence of 
France, Germany and other countries in Continental Europe, it 
may be thought that an investigation of the original sources of the 
Roman law of valuation would be a work of historical curiosity 
rather than one of present utility. 

The law of valuation, as applied by the American and English 
courts, is, however, almost entirely of recent growth; it has no 
roots in the ancient principles of the common law; and, as will be 
seen from the following account, the questions which a modern 
court of law must answer in determining the value of property are 
often exactly the same questions that were illumined by the legal 
instinct and practical sense of Paulus, Ulpian, and the other great 
lawyers who erected the most enduring monument to the genius 
of the Roman people — the perfected civil Roman law. There is, 
moreover, probably more valuation law in the Digest than in all 
the English law books prior to the nineteenth century. It would 
seem, therefore, that the manner in which valuation problems were 
worked out by the Roman jurists might in many cases be considered 
with profit in our own courts at the present day. 

The subject also presents a practically new, if somewhat narrow, 
field of investigation. As pointed out below, the valuation of prop- 
erty in the Roman law has not, so far as the present writer has 
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been able to discover, been made the subject of systematic treat- 
ment by any mediaeval or modern writer;? and in England dur- 
ing the formative period of the common law no attention was 
apparently ever paid to the precepts or decisions in the Digest on 
this subject. In some departments of law an extensive use was 
made by our professional ancestors of the jurisprudence of Rome; 
but the very practical decisions of the Roman lawyers on the valua- 
tion of property seem to have been entirely unknown. This is 
doubtless to be accounted for by the unmethodical arrangement of 
the Digest, and by the absence there, as well as in the Institutes, 
of any separate treatment of this particular subject. Even when 
all legal writings in England were in Latin, and also after the com- 
pilations of Justinian were available in print, no use was made of 
the opinions of the Roman jurists on the subject of value. The 
very words used by these writers to designate property values were 
either unknown or soon forgotten; and from an early period new 
words of mediaeval origin, such as “valor” and “‘valentia,” were in 
common use in writs, statutes, charters and other legal documents. 

Nor, in modern times, has any accurate use been made by Eng- 
lish or American courts and writers of the Roman law of valuation.* 

Although the main purpose of the present investigation is his- 
torical and although the results are necessarily fragmentary and, 





2 The subject is sometimes apparently covered by the title of a book or article, 
but not in reality. Thus Erwin Grueber’s Roman Law or DAMAGE TO PROPERTY 
relates to the estimation of damages in actions under the /ex Aquilia, but contains less 
than a page or so on the specific subject of property values. 

3 An instance of the consequences of this unfamiliarity with the subject is furnished 
by the opinion or dictum of the Superior Court for the city of New York in one of the 
earliest American cases in which the sentimental value of property is considered, and 
by the repetition of this dictum by textbook writers (SUTHERLAND ON DaMaGEs, for 
instance) and by other courts. This case, Suydam v. Jenkins, 3 Sandf. 614, was an 
action of replevin and involved the value of 500 barrels of flour. It had nothing to do 
with sentimental values; but in the course of a long opinion the court went out of its 
way to say that in some cases the “pretium affectionis” of the property was to be 
considered. No authorities are cited, but the court must have thought that this was 
the law in that system of jurisprudence in which the words quoted originated. Now 
the Roman law was exactly the opposite; pretium affectionis being, as shown below, 
seldom mentioned in the Digest except as an illustration of the kind of value which 
was not to be considered in a legal appraisal of property or damages. The assump- 
tion of the New York Superior Court respecting the legal aspect of a pretium affectionis 
was a complete inversion of one of the commonplaces of the Roman law; but this 
assumption or dictum has been the cause of considerable inconsistency in the American 
decisions on sentimental value. See infra, II, d. 
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in some cases, not free from doubt, the writer trusts that a sufficient 
body of Roman precedents has been collected to justify the labor 
involved, and to be useful, whether by way of confirmation, con- 
trast or suggestion, in the consideration of the increasingly im- 
portant subject of the valuation of property in modern law. 

The author also ventures to express the hope that the results of 
this inquiry into a single branch of ancient jurisprudence may 
stimulate the cupida legum juventus assembled at the Harvard Law 
School to the prosecution of historical studies in the law. 


b. THe DIFFICULTIES OF THE SUBJECT 


At the outset of the inquiry we are confronted by many diffi- 
culties, some of them quite serious. In fact no entirely satisfactory 
account of the methods by which property was valued by the 
Romans can now be written. The subject is not treated in the 
Corpus Juris as a separate branch or department of either admin- 
istration or law; and the passages referring to methods of valuation 
are relatively few. Those two chief sources of modern valuation 
law, the decisions in proceedings of eminent domain and the judicial 
interpretations of tax statutes, are almost entirely lacking; and we 
are practically confined to decisions in actions of tort, sales and 
partition, and to the rules for the appraisal of estates under the 
lex Falcidia. 

The language of the Digest, moreover, is often difficult of accu- 
rate application. We meet, in the first place, the same inconsistent 
use of words which is one of the chief difficulties encountered in the 
study of modern valuation law. There is no single word in Latin 
corresponding to our “value.” The nearest is pretium; but that 
may mean either price, cost, or value; and when used in the sense 
of value, may, with or without the addition of verum, justum, etc., 
indicate something analogous to our market value, or a concept of 
a somewhat different nature. Aestimatio meant sometimes value, 
sometimes valuation. Utilitas, id quod interest, quanti ea res est, 
quanti alicujus interest, and similar expressions are often used to 
indicate what we call value to the owner or the plaintiff; but they 
are also employed to designate the value of a partial interest in 
property, or the damage done by an injury to property, or the 
damages recoverable by the plaintiff in certain cases dehors the 
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property itself, or the amount of compensation generally to which 
the plaintiff is entitled in the particular action under consideration. 

Most modern writers see in this confusion of language little more 
than the inconsistency of usage apt to exist in a branch of law 
which has not been subjected to separate or formal treatment. 
Others profess to discover, at least in so far as the terminology of the 
subject in compensation cases ‘* is concerned, a development of the 
law from the narrow verum pretium of the early period to the utilitas 
actoris of the classic law. 

The English and American decisions oa the valuation of property 
are certainly not free from the vice of loose and inconsistent lan- 
guage; but the reported cases are so numerous and the facts in 
each are so fully set out that we can generally in the end discover 
exactly what the courts mean. In the Roman law, however, we 
have, so far as this subject goes, merely a relatively small number 
of opinions or decisions by the jurists, accompanied, in some cases 
only, by illustrations; and the use of an inconsistent terminology 
is peculiarly embarrassing. 

Another cause of confusion and uncertainty is the fact that many 
of the phrases and passages in the Digest, which must now be read ° 
according to the apparent or ordinary meaning of the words used, 
had by the time of Justinian acquired strict technical meanings, 
which would be readily understood if the writings of the jurists 
themselves had been preserved. But of the nearly two thousand 
law books ° which Tribonian and his colleagues used in the compila- 
tion of the Justinian jurisprudence less than half a dozen have sur- 
vived in their entirety.® 

Still more embarrassing is the fact that the decisions of the 
jurists which were incorporated in the Digest were frequently 
separated from the examples or applications used in the originals 
by way of illustration. The Roman lawyers, like those of our own 
race, preferred the concrete to the abstract as a mode of legal 
expression. The enunciation of a legal principle was generally ac- 





4 The reader will understand, of ‘course, that in this article the word “ compensa- 
tion” is used in its English sense, not as the equivalent of the compensatio or debiti et 
crediti inter se contributio (= set-off) of the Roman law; and that by “compensation _ 
cases” are meant actions under the /ex Aquilia and other forms of procedure the object 
of which was the recovery of damages for the loss of property. 

5 Duo paene millia librorum; Cop. 1.17.2.1. 

6 The InstITUTES oF Garus, which contain four /ibri, practically complete. 
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companied by a specific application to a given state of facts; and 
it was in this shape that the statement became a binding precedent. 
These illustrations, of vital importance to an understanding of the 
condensed statements of principle, were generally carried over into 
the Digest; but in many cases this unfortunately was not done, and 
the original treatises have been lost. 

A further difficulty of interpretation is caused by the undoubted 
corruptions, consisting largely of omissions and displacements ” 
which crept into the text of the Digest at the time of its compilation. 
The same writer sometimes figures in different parts of the Digest 
as expressing diametrically opposite views upon the same subject. 

It goes without saying that the real meaning of any but the most 
explicit passages can only be arrived at by a close consideration of 
the context, by a comparison with other passages and titles, and 
by paying careful attention to the form of action and to the nature 
of the final judgment therein. 

Still another difficulty for the student of the Roman law is the 
brevity of the style adopted, and the over-condensed and elliptical 
opinions in which it results. While there can be no doubt that the 

- language of the Digest conforms far more closely to the Latin tongue 
as actually used by the Roman people, than does the style of the 
classic authors, over-condensation of expression was a characteristic 
of both styles, and is particularly annoying in a law book. Much 
of it, as found in the Digest, is, of course, due to the use of short 
technical terms, the full meaning of which the Roman reader was 
supposed to understand; but elliptical sentences and other partial 
forms of expression which are not to be explained as technical 
phrases, are to be found on almost every page of the Digest. Some- 
times the subject of the sentence is left out, sometimes the predi- 
cate, sometimes the verb; and the insertion of four or five words is 
often necessary to complete the sentence if full expression is to be 
given to the thought. Modern libraries are filled with the discus- 

sions and controversies which this defect of the ancient law (in 
the form in which it appears in the Corpus Juris) has created; and 

















7 An instance of displacement which affects the subject of this article is furnished 
by the presence in Dic. 9.2. (ad legem Aquiliam) 33. pr. of an opinion by Pedius on 
the special value of property to individuals, which opinion, according to modern criti- 
cism, really belongs in Dic. 35.2 (ad legem Falcidiam) where it also appears in lex 
63. pr. 
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unfortunately some of them relate to the valuation of property. 
Sometimes, as in the definitions of market and rental value referred 
to below,® the result of the devotion of the Romans to brevity of 
language is a condensed lucidity of expression which can with diffi- 
culty be imitated in any modern tongue. More frequently the 
meaning is more or less obscured by the effort to substitute brevity 
for clarity. 

Finally, there is a mixed difficulty of style and grammar which 
confronts us at the outset, and as some of those who read this 
article may wish to fill up its outlines by independent studies of 
their own, a short explanation of the expressions commonly used 
to designate the value of property to a given person, generally the 
owner or the plaintiff in the case, may be helpful. Besides the 
word utilitas we have such phrases as quanti mea interest, quanti res 
est, quanti (or id quod) alicujus interest, etc., etc. The full thought is 
sometimes expressed, as in Dic. 19.1.1.pr., where value to the 
buyer is described as id quod interest, hoc est quod rem habere interest 
emptoris; and in Dic. 43.17.3.11, where the phrase quanti res est 
is defined as quanti uniuscujusque interest possessionem retinere.® 
More commonly, however, the phrases used to designate the special 
value to the owner or plaintiff in the suit of the property in question 
are the elliptical expressions 7d quod interest, quanti mea interest, etc., 
which the student readily recognizes as purely technical phrases 
in the law of damages; but he must always study the context, 
particularly the examples, if any, which are given, and take into 
account such other passages as bear upon the subject under discus- 
sion, before he can safely conclude that the phrase has any reference 
to the value of property. It may also, and more frequently does, 
refer to the total compensation or damages involved in the suit, or 
to the basis of estimating the same; in which case the wtilitas of the 
property itself is buried under other considerations. The words 


8 Chapter II, a. See also the statement of the rule of “value as a whole” in Chap- 
ter III. 

9 See also: omne quod interest emptoris servum non evinci (Dic. 19.1.43); quantum 
ejus interest possessionem habere (DG. 43.4.1.5); interest legatarii fundum . . . habere 
(Dic. 31.54); ejus ret . . . tanti aestimata est quanti in litem juraverit (Dic. 6.1.46); 
fructuarius aget de fructibus vel quanti interfuit ejus, furtum factum non esse... . 
proprietarius vero aget quod interfuit ejus, proprietatem non esse subtractam (Dic. 
47.2.46.1). 

Most of these passages refer to the interest or wilitas of the plaintiff, buyer, etc., in 
the lawsuit generally, rather than to the value of the property involved. 
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“damage” and “‘damages”’ are also used in our law not only to 
indicate the value of property when that is the sole object of the 
suit, but also to designate the amount of money to which the plain- 
tiff is entitled in cases where the value of the property is a part 
only of the legal measure of recovery, and in cases where no prop- 
erty at all is involved; but in the Roman law, as well as in modern 
French and German jurisprudence, the distinctions are not so 
sharp, and the identification of the particular kind of damage in- 
tended is not so easy, as with us. 


c. SOURCES OF THE LAW 


The only complete law book which survived the compilations of 
Justinian and the destructive period which ensued is the Institutes 
of Gaius, written in the second century A.D. and discovered in 
1816. Parts of the works of Ulpian and other jurists have also 
survived and, together with certain other fragments, are to be 
found in various modern compilations. The main sources of our 
knowledge are, of course, the Digest, Codex and Institutes of Jus- 
tinian, published a.D. 533-534, which, with the Novellae, are col- 
lectively known to the modern world as the Corpus Juris Civilis. 

Very little assistance in the elucidation of the Roman law of 
property values is to be obtained from the ‘‘Gloss”’ of the twelfth 
and thirteenth centuries, or from the writings of the post-mediaeval 
“Commentators.” These writers were not interested in this par- 
ticular subject. 

In modern times we find a vast literature of Roman law, covering 
investigation, discussion and legislation; the most helpful being, 
naturally, the law books written in Germany since the adoption 
of the Roman law. The “Reception” carried over nearly the 
whole of the Roman law of damages; and the opinions or decisions 
in the Digest relating to value have not only been the subject of 
learned and voluminous discussion during the past five hundred 
years, but constitute the common law of the German states. The 
chief kinds of value discussed by the Roman jurists have also, since 
the Prussian code of 1794, been incorporated in German statute 
law.!° So far as the writer knows, however, neither the German 
law books, nor those published in France and other countries 





10 See infra, II, b. 
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which make use of the Roman law to a greater or less extent, con- 
tain any systematic or comprehensive treatment of the legal 
methods of valuing property. Hundreds of books and monographs 
have been written on id quod interest, the Interesse of the modern 
German law; " but no separate consideration of the detailed meth- 
ods of law applicable to the valuation of property appears to have 
been undertaken. So far as compensation value is concerned the 
subject is still treated as part of the law of “obligations”; which 
results in a merely incidental discussion of property valuation, and, 
as in the Digest, in the use of the same phrase to denote both the 
value of the thing destroyed or taken and the general measure of 
damages in any kind of an action of contract or tort. The value of 
property, the collateral losses due to the deprivation of it, the dam- 
ages resulting from the breach of any kind of a contract, the injury 
to person or property due to any kind of a tortious act, are all 
treated by the civilians, ancient and modern, as a single branch of 
law; and a terminology is used which makes it difficult to see when 
a property value is intended, and when some other measure of 
damage or basis of recovery. 

The works of French and German writers on the Roman law, 
particularly the learned law books published in Germany before 
the adoption in 1900 of the Biirgerliches Gesetzbuch, are, neverthe- 
less, indispensable to a full understanding of the subject, and free 
use of them has been made in the preparation of this article. 


II 
THE DIFFERENT KINDS AND DEFINITIONS OF VALUE 


Confining our attention to the passages in which it appears to 
the writer that the jurist is considering, not the question generally 
of damages or the value of partial or limited interests, but the 
appraisal of some particular article of property as such and in its 
entirety, we find two chief kinds of value referred to. 

On the one hand we have what may best be translated as the 





1 The best is probably the well-known treatise of Friederich Mommsen on the 
Lehre von dem Interesse in his BEITRAGE ZUM OBLIGATIONRECHT (1855), vol. 2. This 
learned and illuminating discussion of the subject is, however, in parts obscured by the 
fact that, as in other German law books, whole pages of general argument will be 
found without a single practical application or illustration. In fact the Digest itself 
is often easier to understand than a German commentary on the doubtful passage. 
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general or ordinary value of the property, verum pretium; and, on 
the other hand, the special value of the property to some particular 
person, usually the owner or the plaintiff in the case, wtilitas actoris. 
The latter is a concept corresponding almost exactly to our value 
to the owner. The former is more or less identical with market 
value in the modern sense. The basic concepts of value in the 
Roman law are not, however, as with us, market value and value 
to the owner; but general value and value to the owner. 

Other kinds of value are referred to in the Digest, generally by 
way of contrast and exclusion; the principal one being the special 
value of property which is based on the purely sentimental interest 
or affection of a particular individual, pretiwm ex affectu. 


a. Quantt Ventre Porest — MARKET VALUE 


The market value of property, meaning the cash sum for which 
it could probably be sold on or about the day of valuation, does not 
figure prominently in the Roman law as an independent concept 
or kind of value. It is, however, referred to, directly or indirectly, 
in several places in the Digest; sometimes merely as the sale value 
of the property in question without any comparison with other 
kinds of value; sometimes by way of contrast to actual cost; ® 
sometimes to indicate the present (discounted) value of future or 
conditional payments; more often for the purpose of distinguish- 
ing value for sale from other kinds of value, such as verwm pretium. 

The phrase used in the Digest to indicate market value is quanti 
venire potest, what the article can be sold for; or quanti vendere 
potest, what the owner can sell it for. 

As shown below © the basic value of the Roman law is the ordi- 
nary value of property, its value under all circumstances to any 
person, guanti omnibus valet; and in most of the passages in the 
Digest which refer to market value the object is to distinguish that 
concept or kind of value from verum pretium. 

Thus, in proceedings for the determination of the quarter part of 
a decedent’s estate which his heirs (and in certain cases the state) 
were entitled to under the lex Falcidia to receive free from the 





2 DIG. 10.3.10.1. 
8 Dic. 14.2.2.4; DIG. 15.3.5.pr. 

M Dic. 35.2.45.1; Dic. 35.2.55; Dic. 35.2.73.1. 
15 Infra, II, 6. 
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burden of legacies, it was well settled that the property was to be 
valued at its common, ordinary or general value to all the world, 
verum pretium; and in the title of the Digest devoted to this law % 
we find it specifically stated that the market value of the property 
is not to be considered when it differs from verum pretium. A slave 
is not to be estimated at more than his ordinary value, although 
he could be sold to his own father for more,!’ nor is the fact that he 
has been given a legacy to be taken into account, although this fact 
might under the Roman law greatly enhance his market value.'® 
And, generally speaking, in proceedings under the lex Falcidia the 
special value of the property to individuals, utilitas singulorum, is 
not to be considered,!? although this special value must necessarily 
be included in the wtilitas which, in actions under the lex Aquilia, 
is the general measure of recovery.” 

A sharp distinction is drawn between aestimatio, meaning ordi- 
nary value, and market value in the title of the Digest devoted 
to the maritime law, de lege Rhodia de jactu. The goods jettisoned 
are to be valued by their aestimatio or ordinary value; those sub- 
ject to contribution at their market value, guanti venire possunt. 

It was held that in the action de damno infecto for the damage 
due to the destruction of a party wall the defendant was not liable 
for the value of such immoderata cujusque luxuria as expensive 
mural paintings.” Yet such decorations would nearly always affect 
the market value of the plaintiff’s house and wall. 

An instructive decision is that contained in Dic. 35.2.63.2, 
where it is held that although oil may not be worth as much in 
Spain as in Rome, or in good years as in bad ones, still its value is 
not to be determined by temporary fluctuations in price caused by 
accident or abnormal scarcity. Non ex momentis temporum, nex 
ex ea, quae raro accidat, caritate, pretia constituantur. Value, thus 
defined, may be compared with the “normal value” of the econo- 
mists, or the ‘‘market value under ordinary conditions” of modern 
German law. It certainly is not market value as understood in 
English and American law; nor is it the quanti venire potest of the 
Roman law. 





16 Dic. 35.2. ad legem Falcidiam. 17 Dic. 35.2.63.pr. 
18 Dic. ib. 19 Dic. ibd. 

20 DIG. 9.2.51. 2. 21 DIG. 14.2.2.4. 
2 Dic. 39.2.40.pr. See Chapter ITI. 
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These authorities seem to the writer to make it fairly clear that 
market value, both as we understand it and as it figures in the 
Digest, was, in some cases at least, not the same thing as what the 
Romans called verum pretium or ordinary value. 

That kind of market value which is known as “current price,” 
meaning the sum at which articles of ordinary merchandise are 
bought and sold in the open market, is referred to in an edict 
of the Emperor Anastasius, A.D. 491, which refers to the price at 
which foodstuffs in foris venire solent (kata ta én’ ayopas aia)” 

Before passing from the subject of market value, attention may 
be directed to the singularly appropriate expression for this kind 
of value used by the Roman jurists. Quanti venire potest, what the 
thing can be sold for, expresses in three words the basic idea of 
market value. If some such definition as this had been kept con- 
stantly in mind by English and American judges there would not 
be found in our law books the innumerable amplifications and 
ambiguous definitions which encumber the decisions on market 
valué; and we should be spared the frequent and unprofitable refer- 
ence to the supposititious buyer who is assumed not only to be will- 
ing to purchase, but also to be willing to pay the full value of the 
property in question to its owner. To effect a sale there must, of 
course, be some one ready to buy; but there may be no one willing 
to pay a price measured by actual cost, reproduction cost, value in 
use, or any other test of the real value of the property to the owner. 
The introduction of the willing purchaser at a fair price does not 
help us much in the determination of market values; and it has 
led to the creation of another useless fiction that unless the prop- 
erty can be sold for approximately its full value to the owner it 
has no market value at all. The problem of market value is much 
simplified if we fix our attention, as the definition in the Roman 
law forces us to do, on the essential object of the inquiry, which is 
simply to ascertain what in the actual circumstances of the case 
the property could probably have been sold for on or about the 
day of valuation. 

A similarly apt phrase is used to designate the annual or rental 
value of property, quanti locari potest, what the thing could be 
leased for; or quanti locare potes, what you could let it for. 





% Cop. 10. 27.3. 
4 Dic. 12.6.65.7; where it is said that if I have given you a house towards the 
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b. Verum Prerivu; Quant1 Ounisus Vater — ORDINARY OR 
GENERAL VALUE 


The primary value of the Roman law is the value of the property 
in question to people generally, quanti res omnibus valet, as dis- 
tinguished from its special value to particular persons, and from 
its market value where that is enhanced by special or personal 
circumstances. 

The words most commonly used to indicate this kind of value 
are verum pretium, or verum rei pretium.” Other words or phrases 
of similar import are justum pretium,” pretium rei; *" often pretium 
alone; 7° vera aestimatio,?® vera rei aestimatio,® justa aestimatio,* 
pretit aestimatio,” rei aestimatio, aestimatio corporis* or ad cor- 
pus, aestimatio ex veritate,® or simply aestimatio.” Sometimes 
we find veritas,>* rei veritas,*® res vera,” ipsa res," quantitas,” used 
in the same sense. 

Many of the phrases cited are, however, used occasionally in 
other senses; either to indicate the utilitas or special value to the 
plaintiff, or in a yet broader sense to signify the total measure of 
recovery in the form of action under consideration, that is the 
entire litis aestimatio. Even such an apparently definite expression 





payment of a debt its annual value is to be accounted for, not at the market rental 
value of the house, quanti locare potui, but quanti tu conducturus fuisses, that is, at the 
rent you would have paid for it. See also Dic. to. 3. 10. 1 and infra, b. 

% DIG. 5.3.20.21; DIG. 10.3.7.12; DIG. 30.81.4; DIG. 40.5.32.1; Dic. 47.2.50. 
pr.; Dic. 47.8.2.13; Dic. 47.8.4.11. 

% Dic. 10.3.10.2; DiG. 20.1.16.9; Dic. 24.1.36.pr.; Dic. 40.5.31.4; Dic. 
49.14.3.5; CoD. 3.37.3. 

7 DIG. 27.3.1.20; DIG. 43.17.3.11. 

% GAI. 3.212. 

29 DIG. 35.2.61. 

80 DiG. 50.16.179. 

i DIG. 23.3.12.1; DIG. 31.1.54; Dic. 32.14.2; Cop. 3.37.3. 

® DIG. 9.2.23.1. 

% Dic. 27.3.1.20; DIG. 50.16.1093. 

4 INST. 4.3.10; DIG. 9.2.22.1; DIG. 47.2.80.1. 

35 DIG. 9.2.37.1. 

36 DIG. 35.2.42. 

37 GAI. 3.212. 

38 DiG. 35.2.42. 

39 Dic. 35.2.62.1. 

40 Dic. 35.2.60.1. 

41 DIG. 43.17.3.11. 

@ Dic. 39.2.4.7; Dic. 45.1.38.17. 








242 HARVARD LAW REVIEW 


as rei ipsius aestimatio is used in the sense of uéilitas in Dic. 43. 
£753.42. 

In addition to the foregoing words and phrases, the expression 
quanti res est is frequently used in the sense of verum pretium.® 
More often, however, especially in the writings of the later jurists, 
this phrase refers to the value of the property to the owner or to 
the amount recoverable in the action, and is to be identified with 
utilitas or id quod interest rather than with verum pretium. 

Aestimatio is also used in the general sense of valuation; “ or as 
meaning a judicial valuation in distinction to a valuation by the 
plaintiff’s oath. 

Justum was also apparently sometimes used, in connection with 
pretium or aestimatio, in the modern sense of just or adequate. 
See chapter IV, a. 

It is generally easy to understand from the context, particularly 
by the aid of the examples given, whether the words in question 
are used in the strict sense of verwm pretium or in some other sense. 
Care has been taken not to include in the foregoing citations any 
of the doubtful cases. 

Although verum pretium is the basic concept of value in the 
Roman law, it is unfortunately nowhere fully defined. The nearest 
approach to a definition more exact than is implied by the words 
themselves and the paraphrases cited above is to be found in Dic. 
35.2.63.pr. where valuations under the lex Falcidia are stated to 
be based not on the special utility of the property to one of the 
parties in interest, but on the elements of value guae communitur 
funguntur, and in Dic. 9.2.33.pr. where the general value of a 
slave is described as quanti omnibus valeret. 

The closest approximation in modern law to the verum pretium 
of the Romans is probably the gemeiner Werth of the Prussian 
Code of 1794 (the Allgemeines Landrecht) and subsequent Ger- 
man statutes. In fact the concepts represented by verum pretium 
and gemeiner Werth are considered by the German writers to be 
identical. This was undoubtedly the understanding of the authors 
of the Allgemeines Landrecht, for the code recognizes three 
kinds of value; gemeiner Werth, ausserordentlicher Werth and A ffec- 





# Dic. 50.16.179 and 193. 
“@ Dic. 9.2.23.6. 
45 Dic. 24.1.36.pr. 
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tionswerth, which correspond, as defined in the code itself, to the 
concepts of verum pretium, utilitas and pretium ex affectu inherited 
from the Roman law. The Prussian inheritance tax act of 1873 
and its amendments, the Prussian municipal tax act of 1893, and 
many other tax laws in the various German states prescribe ge- 
meiner Werth as the basis of valuation. The most important of 
these laws are the Ergdnzungssteuergesetze which, in addition to 
the ordinary taxes on property based on income or rerital value, 
levy a small tax on its capital value. These laws, beginning with 
the Prussian act of 1893, generally provide that the property shall 
be appraised at its gemeiner Werth; but the application of this rule 
to certain kinds of real estate was found to be extremely uncer- 
tain, and in 1909 a more definite mode of valuation based on the 
capitalization of income was adopted for agricultural and forest 
property.” In other tax acts of recent date gemeiner Werth has 
been replaced by market value, or ‘‘market value under normal 
circumstances.” The latter would seem to be almost the same 
thing as the verum pretium of the ancient law. 

Verum pretium may be less than market value, in the ordinary 
sense, as in the case where a particular buyer might for special 
reasons give more for the property than its value in use to the 
ordinary person. On the other hand verum pretium may exceed 
market value, as where in communi dividundo the property to be 
divided consists of a right of user which neque venire neque locari 
potest." 

It would appear that verum pretium was a kind of value much 
less easy to determine than either market value or value to the 
owner; and that, except when identical with market value, it cor- 
responded to no price or amount actually paid in the acquisition 
or development of property. In the simple civilization of early 
Rome it may have been much the same thing as actual value; but 
long before the law developed into the form in which it has come 
down to us, this concept of value must have become excessively 
difficult of application. Its survival to and perpetuation in the 





46 The “supplemental tax” acts have given rise to numerous discussions, judicial, 
parliamentary and economic, of the difference between gemeiner Werth and other 
kinds of value. These discussions, especially the decisions of the Prussian Oberver- 
waltungsgericht on the valuation of property under the act of 1893, are particularly 
instructive. 

47 Dic. 10.3.10.1. 
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Justinian jurisprudence is probably to be explained by the desire 
of the jurists to keep down the extravagant judgments which re- 
sulted from the penal damages allowed in actions of tort and from 
the kind of testimony known as juramentum in litem.® 


c. Uriuras; 1p Quop Interest — VALUE TO THE OWNER 





As already explained, the value of property which by reason of 
its peculiar qualities or the circumstances of some particular in- 
dividual, usually the owner or the plaintiff in the case, is worth 
more to him than to the world at large is often designated by the 
phrases id quod interest, quanti ea res est, quanti mea est, quanti 
alicujus interest, and the like. As also noted, however, these phrases 
were commonly used by the Roman lawyers to designate damages 
or compensation generally, including the loss to partial interests, 
as well as to the general owner, by the theft or conversion of prop- 
erty, the amount of damage done by a partial injury as well as by 
a total destruction of it, and injuries to persons and business as 
well as to property. 

Less ambiguous phrases for the value of property to the owner 
or its value in use, as distinguished from its ordinary or its market 
value, are utilitas; utilitas circa ipsam rem; pretium ex utilitate; 
utilitas actoris, emptoris, creditoris, etc. Uvtilitas is often, however, 
synonymous with id quod interest in the sense of damages generally, 
whether more or less than the value of the property taken. In 
fact the primary meaning in the developed law of both wéilitas and 
id quod interest may be said to be the entire damage sustained by 
the plaintiff in the suit, whether it be a diminution in the value of 
some particular article of property or not; and it frequently requires 
much consideration before we can be sure that in a given passage 
only a property value is referred to.*® 

Care must also be taken not to confuse the wéilitas of the plain- 
tiff in the property which is the subject of the lawsuit with the 
penal damages, in some cases twice the value, in others three or 
four times, which he was allowed to recover in certain forms of 
action. The poena dupli, tripli or quadrupli of the Roman law was 
a substitute for the criminal law of modern times, and, like the 
punitive damages sometimes allowed in modern law, is not to be 








48 See infra, V. 49 See supra, I, b. 
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confounded with the value of the property itself or with the basis 
of appraisal. 

The same caution applies to the passages in which wfilitas or 
id quod interest is used to designate a penalty created by contract. 

Confining our attention to opinions or decisions which seem to 
relate to the valuation of specific property we are obliged in the first 
place to note that here, as in the case of verum pretium, there is an 
unfortunate lack of definition; but so many examples are given that 
we can easily discern the practical identity of utilitas with our 
value to the plaintiff, which phrase it would be difficult to improve 
upon, as a literal translation of id quod interest (or utilitas) actoris. 
By this is meant the special value which a given article of property 
has to its owner by reason of its adaptability to his requirements or 
desires; a value which may far exceed the general value of the 
property to all the world, or its value for sale to others. 

This concept of value is frequently contrasted with verwm pre- 
tium, and with the actual cost of the property. It is on the other 
hand distinguished from pretium ex affectu, and from market 
value. 

The best illustrations of the kind of value here under discussion 
are to be found in the title of the Digest relating to the lex Aquilia, 
the damages in which were always based on w#ilitas. 

Thus in Dic. 9.2.22.1 it is said that all the causae corpori cohae- 
rentes are to be taken into account, such as the special value of one 
of a pair of mules, the peculiar utility of a horse that made one of 
a four-horse chariot team, the special value of a slave because he 
was one of a pair of comedians or musicians. Similar illustrations 
are found in Gat. 3.212; INsT. 4.3.10.°° 

In Dic. 19.1.21.2 the measure of damages in the actio empti for 
a failure by the vendor to deliver the property bought is stated as 
omnis utilitas quae modo circa ipsam rem consistit. As a definition 
this phrase has given rise to an enormous amount of discussion and 
speculation, beginning with the mediaeval Gloss and continuing to 
the present day; and it cannot be said to be established that the 
sentence refers to property values only. The illustrations which 
follow seem, however, to relate to property, and to indicate that 
what the jurist means by wtilitas emptoris in this passage is the 





50 For further discussion of these passages see infra, ITT. 
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value to the buyer of the property itself, including every quality 
inhering in it, and no more. A similar thought is probably indi- 
cated by the phrase damnum quod re vera inducitur in Justinian’s 
statutory attempt to keep down the judgments in damage 
cases.*! 

As already pointed out * such general phrases as guod rem habere 
interest emptoris, interest emptoris serveum non evinci, utilitas credi- 
toris quantum ejus interest possessionem habere, quanti uniuscujusque 
interest possessionem retinere, quanti interfuit nostra servum non esse 
occisi, point, as a general thing, not so much to property values as 
to the total damage sustained, whether inhering in the property or 
not; and many instances are given of elements of damage dehors 
the property which are nevertheless embraced in the zd quod interest 
of the plaintiff. Thus the damage caused by the theft of a will,* 
may be recovered as part of the plaintiff’s wtilitas. A sickening 
glimpse at the chief blot upon the civil law of Rome is afforded by 
the application of this rule to the case where the defendant had 
killed a slave who had with others been guilty of defrauding his 
owner, the plaintiff in the suit. Here the loss of the opportunity 
to discover his accomplices by torture was to be included in the 
damages recoverable in an action under the Jex Aquilia, that is, 
quanti mea interest fraudes servi per eum commissas detegi.™ 

The peculiar value of a slave to his owner because he has been 
given a legacy which when collected will become the property of 
his master may be recovered by the latter from a third party who 
has killed the slave before the collection of the legacy.” At first 
thought this would appear to be a case of wtilitas in its broader 
sense; but the Roman lawyers evidently regarded the master’s 
right to receive the legacy when paid to the slave as an ordinary 
incident of his property in the latter, and the writer thinks that 
this would perhaps be the view taken by a modern court if the 
question could come before it. 

Sufficient has been said, we think, to show that the w#zlitas or 
id quod interest of the Roman law, when confined to property values, 





5t Cop. 7.47. See infra, VI. 

52 See supra, I, b. 

5 Dic. 47.2.27.pr.; DIG. 47.2.32.pr. 

54 DIG. 9.2.23.4. 

55 Gal. 3.212; INST. 4.3.10; DIG. 9.2.23.pr.; DIG. 47.2.52. 28. 
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corresponds almost exactly to the concept of value in use to the 
owner or to the plaintiff in the case, which (when it exceeds market 
value) is the basis of appraisals for compensation in modern juris- 
prudence throughout the world. 


d. Pretium ex Arrectu — SENTIMENTAL VALUES 


A kind or element of value only mentioned by the Roman jurists 
to be rejected, because incapable of representation in money and 
therefore not to be included in either verum pretium or utilitas, is 
that due to purely sentimental considerations, affectionis aestimatio,® 
pretium ex affectu; *® or to any quality or attribute which may be 
described as affectio,® or which ad affectionem pertinet.® 

The standard illustration of this kind of value is the love which 
a man feels for the slave who happens also to be his natural son. 
This special value of the slave to his owner is not to be included in 
a valuation under the lex Falcidia,®' which depends on verum pre- 
tium; nor ® can it be recovered in an action under the lex Aquilia 
in which the measure of damages for the death of a slave is the full 
utilitas of the owner. So in an action to recover the value of the 
services of a slave, voluptatis vel affectionis aestimatio non habebitur, 
veluti si dilexerit eum dominus, aut in deliciis habuerit.®= So if A 
and B have agreed with each other each to free a slave who hap- 
pens to be the other’s natural son, and A performs while B does 
not, the measure of damages in an action by A against B for breach 
of contract is the ordinary value of the plaintiff’s slave, not the 
enhanced value to the plaintiff of the defendant’s slave due to the 
relationship between him and the plaintiff. 

Where ‘a freedman has died after alienating his master’s real 
estate, the sale cannot be rescinded by the former owner merely 
quod illic educatus sit, vel parentes sepulti; because he had been 
brought up on it, or because his ancestors were buried there. If 
the full general value of the property itself had been obtained, 
there was no damnum pecuniarum.® 

The tie of affection may in some cases be a sufficient foun- 





© Die. 757-9. 58 Dic. 35.2.63.pr. 

59 DIG. 9.2.33.pr. 60 Dic. 20.1.6. 

6 Dic. 35.2.63.pr. ®@ Dic. 9.3.33.pr. 

Dic. 7.7.6.2. Dic. 19.5.5.pr.; Dic. 19.5.5.5. 


6 Dic. 38.5.1.15. 
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dation for an action; ® but it is never to be included in the 
damages.* 

Modern jurisprudence is generally in accord with the Roman law 
upon this subject. The attempt made in the Prussian Code of 
1794 to allow the recovery of the A ffectionswerth of property in cer- 
tain aggravated cases did not reflect the German-Roman common 
law, and is not now to be found in German statute law. 

The French Code Civil, enacted in 1804 and still in force, con- 
tains no recognition of pretium affectionts. 

The decisions of the French and German courts are also against 
allowing sentimental or other non-pecuniary considerations to 
affect the valuation of property. 

In England and the United States market value, the price for 
which the property can probably be sold, may, apparently, in 
rare cases be based on the sentimental value to a given individual 
buyer, that is, to some one other than the owner or plaintiff in the 
case; as where a man owns a portrait of the common ancestor of 
himself and half a dozen other persons of means, all of whom would, 
because of family pride, pay for it more than its value as a painting. 
The question of sentimental value generally arises, however, in 
cases of value to the owner; and in such cases the weight of author- 
ity is in favor of excluding from the valuation all considerations 
based on the sentiment or affections of the owner. Such considera- 
tions, being personal to the owner, are not reflected in the sale 
value of the property; they rest entirely in the plaintiff’s mind; 
and they are incapable of translation into money. Sentiment may 
be the reason why the property has a special value to its owner; 
it may in fact be the basis of the suit, as where a bill in equity is 
brought to compel the return of heirlooms, slaves, or other prop- 
erty of a peculiar nature. Sentiment may even be regarded as 
a fundamental cause of value, for that, as Epictetus said, is in the 
last analysis nothing but the opinion of people about things. It 
cannot, however, be the legal measure of value to the owner; for 
there is no way by which his mere opinion, desires or sentiments 





66 See, for instance, Dic. 17.1.54.pr.; Dic. 18.7.6.pr. 

67 Of course in cases where the plaintiff’s oath as to the damage sustained was, as 
in the earlier law, to be taken as final, any kind of a pretium ex affectu could be included. 
The peculiar procedure known as the juramenium in litem was one of the causes for 
the preposterous judgments in damage cases which so troubled the Roman jurists. 
See Chapters V and VI, infra. 
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can be translated by a court of law into money. Value to the 
owner, whatever its mental basis, can only be measured by such 
tests as original cost, or reproduction cost less depreciation. This 
is in accord with the Roman law; although, as pointed out above, 
there are a few American decisions, based on an unaccountable 
mistake in an early New York case, as to what the Roman law 
on this subject really was, which look the other way. 


III 
THE GENERAL RULES OF VALUATION 


The general rules or methods of valuation were much the same 
as with us. 

’ We have first the rule of value in money. In tax appraisals and 

other valuations which are not for purposes of compensation no one 
would be likely to suggest any other rule. In compensation cases 
also, as shown by the decisions cited in Chapter IT, the value of the 
property is to be expressed, and must be capable of expression, in 
money. This is in conformity to the general principle of the Roman 
law that only such damages as are capable of reduction to money 
can be recovered in an action for compensation. Ea enim in ob- 
ligatione consistere, quae pecunia lui praestarique possunt. The 
compensation might, however, be fixed by contract or statute as 
payable in property rather than in money. See, for instance, the 
cases of compensation in kind prescribed in edicts of eminent do- 
main, referred to infra in IV, a. 

Then comes the rule of present value. All appraisals, whether 
in compensation or other cases, are to be made secundum praesens 
pretium" in praesentia,” praesentis temporis;™ that is as of the 
day of valuation, regardless of actual cost, or of the value of the 
property in the past,” or of the possible proceeds of a future sale.” 





68 Supra, I, a. 

69 Dic. 40.7.9.2. Modern opinion is divided as to whether this rule applied to all 
actions for damages. Express contracts were apparently held to be valid, although 
the subject matter was not always of_a pecuniary character. As to strict property 
values there seems to be no reason to believe that any exception to the general rule 


was recognized. 
70 Dic. 35.2.62.1. 7 Dic. 35.2.63.pr. 
72 Dic. 47.8.4.11. 3 DIG. 49.14.3.5. 


™ Dic. 35.2.63.pr. 
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In like manner property accruing in the future, such as an annuity, 
or a promise to pay money without interest at some future date, 
is to be taken at its present value, in view of the probabilities of 
the situation. If Titius is given a legacy payable so much a year 
it is to be valued in proceedings under the lex Falcidia at quanti 
venire id legatum potest in incerto posito quamdiu victurus sit Titius; 
that is, at what it could be sold for in view of the uncertainty as to 
how long the legatee will live.”*> Soadebt payable in futuro is to be 
valued, quanti ea spes obligationis venire possit, that is at its present 
or discounted market value.” 

In the next place we have, expressed in singularly apt language, 
the principle that the appraisal must represent the value of the 
property as a whole, not the aggregate value of its component 
parts or units, estimated separately: wniversae res aestimari debent, 
non singularum rerum partes.” This is the modern rule of “value 
as a whole.” 

The necessity for taking into account the capacity or availability 
of the property for any and all uses which have pecuniary value is 
laid down in the decisions cited above in the discussion of uéilitas: 
causae corpori cohaerentes aestimantur; *® and omnia commoda quae 
. . « pretiosiorum servum facerent, haec accedere ad aestimationem 
ejus dicendum est.”® This is the modern rule of “capacity (or 
adaptibility) for use.” The passage first cited is followed by the 
statement that the appraisal is to include not only the perempti 
corporis aestimatio . . . sed et ejus ratio haberi debet, quo cetera cor- 
pora depretiata sunt. ‘This may be regarded as an alternative 
method of valuation, comparable with the double process of our 
law of eminent domain as applied to partial takings of land. The 
compensation can be based either on a direct valuation of the part 
taken estimated with reference to its utility in connection with the 
part not taken, or on the difference between the value of the whole 
tract before the taking and the value after the taking of the part 
not taken. The result should be the same whichever process is 
followed. As applied to articles of personal property as in Dic. 
Q.2.22.1, the first process indicated by the jurist, that of a direct 
valuation of the property, taking into account all causae corpori 





7% DIG. 35.2.55. 16 Dic. 35.2.73.1. 
™ DIG. 10.2.52.3. % Dic. 9.2.22.1. 
7 DIG. 9.2.23.6. 
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cohaerentes, would appear to be the more logical and also the more 
simple method. The opinion in Dic. 9.2.23.6 refers to extra 
property damages as well as to property values. An excellent 
paraphrase of the rule here under discussion is given by the glossa- 
tor Azo: non tantum ipsius corporis . . . fit aestimatio, sed etiam 
computantur ultilitates corpori cohaerences.®° 

The Roman law was that the plaintiff’s case must be founded 
upon honesta causa; and although no application of this rule to the 
valuation of property has been noted, it cannof be doubted that 
in the jurisprudence of Rome, as in that of modern countries, a 
value based upon an illegal use was not to be taken into account. 

The decision referred to in the chapter on market value that the 
cost of expensive mural paintings is not to be included in the value 
of a party wall which the defendant has destroyed was cited for 
the purpose of noting the difference between market value and 
verum pretium. According to the general opinion of modern critics, 
it is probably not to be taken as a denial of the right to recover 
the so-called “luxury value” of property. The passage in question 
is thought rather to indicate an independent proposition of the 
law of party walls that the co-owners have each a right against the 
other only to the maintenance of a reasonable wall from a struc- 
tural standpoint." If the case means that luxury values, as such, 
are to be excluded from a property valuation, it is not in accord 
with the law of any modern state. 

There is a passage in the Digest in which the words formale 
pretium are used to indicate a kind of value or a mode of valua- 
tion which is not to be considered: nec guidguam eorum formali 
pretio aestimandum.®” The phrase occurs nowhere else, and its 
meaning is uncertain. Some modern writers regard it as a para- 
phrase of wtilitas singulorum or ex affectu, or as meaning an imag- 
inary value; others think that it refers to assessments for taxation. 
Inasmuch as the passage occurs in a discussion of the proper mode 
of valuing property under the /ex Falcidia, which was essentially a 
revenue law, the writer inclines to the view that what Ulpian 
meant was that in estimating the Falcidian quarter or in ap- 
plying the lex Julia et Papia Poppaea,®* the actual present value 





80 Summa, fol. 52. 
81 See Dic. 39.2.39.4 and Dic. 8.2.13.1. 
& Dic. 35.2.62.1. % See infra, IV, 6. 
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of the property was to be taken, rather than the figure that 
might appear on the official tax rolls.‘ If so, the rule accords 
with modern law. 


' IV 
APPLICATION TO PARTICULAR PROCEEDINGS 


a. IN COMPENSATION CASES 


As in modern kaw, a person suing in any of the ordinary forms 
of action for the loss of his property was, as a general rule, entitled 
to recover its value to him; that is, the full utilitas circa ipsam rem 
(sometimes doubled, trebled or quadrupled as a penalty) was the 
basis of the valuation. 

This was certainly the case in actions of contract, such as the 
actio empti for the non-delivery of property bought of the defend- 
ant,® and in actions of tort under the lex Aquilia; ® and it was 
probably the rule in most compensation suits. There is, however, 
much apparent inconsistency in the statements of the jurists on 
this subject, and there is a corresponding conflict of opinion among 
modern critics. Some of the inconsistencies in the Digest seem to 
be due to the constant effort of the jurists to mitigate the severity 
of the extravagant judgments which resulted from the juramentum 
in litem and the right to penal damages. Others are perhaps to be 
explained by the fact that wtilitas is used in cases where the plain- 
tiff has only a partial interest in the property, as well as in cases 
where he owns it outright. 

The extent to which the principle of public law now known as 
eminent domain was invoked for the acquisition of private prop- 
erty has been the subject of much discussion. 

An early instance of something quite similar to eminent domain 
is furnished by the lex Icilia (circa B.C. 454). The Aventine was 
supposed to be public property, but had been invaded and im- 
proved by private persons without authority. Lucius Icilius, a 
tribune and a leader of the plebeians, forced the Senate to pass a 
law providing for the division among the people of the lands wrong- 





* In Dic. 50.15 (de censibus) 4.pr. we have Forma censuali cavetur ut, etc., i. e., it is 
provided in the tax regulations that, etc. ; 

85 DIG. 19.1.1.pr. 

86 Gal. 3.212; DiG. 9.2.22.pr.; Dic. 9.2.23.pr.; INST. 4.3.10. 
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fully held by the present occupants upon paying the cost of the 
buildings as estimated by appraisers.°*’ 

Frontinus says that materials taken out of private land for public 
works were paid for at a price viri boni arbitratu aestimata.® 

Private buildings required for the embellishment of the schools 
at Constantinople could be acquired for a competens pretium.*® 
Sometimes when land was acquired for public buildings compen- 
sation was made to the landowner in the form of a grant of the right 
superaedificandi; that is, of the right to build upon and over the 
new building.*° Where land was taken for the construction of a 
tower in Constantinople the landowner was compensated by a 
right to live in the tower when built." Sometimes the compensa- 
tion took the form of a remission of taxes.” 

Reference is made by Ulpian in a passage preserved in the 
Digest,® to a decision of the Emperor Antoninus that one who 
desired access through another’s land to his own ancestral burying 
place could procure a right of way by paying the landowner its 
justum pretium. Nothing is said as to how this value was to be 
estimated; and the case is regarded by some modern writers as not 
a true instance of expropriation, because the object was not a pub- 
lic one. 

An edict of Justinian, A.D. 535, provided that church lands 
could be taken for such other purposes as the authorities might 
deem to be in the public interest upon condition that the religious 
bodies should receive other property of equal or greater value.™ 
The lands taken were themselves public property, and the statute 
is therefore not strictly one of eminent domain. 

Notwithstanding the paucity of surviving precedents for the 
expropriation of real estate, the general opinion seems to be that 
this function of government must have been freely exercised, par- 





87 Livy, History or Rome, Book 3, § 30; Dionystus, RoMAN ANTIQUITIES, book 
10, §§ 31-32. A few years later Icilius was one of the heroes of the tragedy of Virginia 
which brought about the fall of the Decemvirate. Dionysius describes him as an 
active man, and “for a Roman not uneloquent.” 

88 De aquaeductibus No. 125. 

89 Cop. TH. 1§.1.53. 

% Cop. TH. 15.1.50. 

% Cop. TH. 15.51. 

® Cop. 10.27.2.pr. 

% DIG. 11.7.12.pr. 

% Nov. 7. (Ne res ecclesiasticae alienentur) 2.1, 
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ticularly under the later emperors, in aid of highways, municipal 
buildings and other public improvements; and it is singular that so 
little has survived relating to the basis of compensation. The prec- 
edents cited above show that in such cases a pretium competens 
or a justum pretium was to be paid. In one particular the Roman 
practice was at variance with modern ideas; compensation in other 
property or rights of property, compensation in kind, having evi- 
dently been regarded as competens or just. Where the compensa- 
tion was payable in money we do not know whether the landowner 
was entitled only to the verwm pretium of the property, or to its 
market value, or (as in modern law) to its full value to him.® 

A procedure somewhat analogous to eminent domain was pro- 
vided for the acquisition of foodstuffs required in times of famine, 
compensation being made on the basis of justum pretium or of 
current price.% 

Another instance of the exercise of a power analogous to that of 
eminent domain is furnished by the compulsory sale or manumis- 
sion of slaves for various reasons. Masters who maltreated their 
slaves could be forced to set them free, bonis conditionibus ut pre- 
tium dominis daretur ;*" in criminal cases a slave could be put to 
the torture if his master was paid his value; ** in two cases the 
Emperor Tiberius exercised this right in aid of the state treasury,*® 
as also Augustus before him; °° in some cases the compulsory sale 
of a slave could be brought about in return for public services, the 
owner receiving the pretium of the slave from the treasury; !" and 
where one of the co-owners of a slave wanted to free him and the 
other did not, manumission could, under the later emperors, be 
forced on the dissenting owner by paying him the value of his in- 
terest in the slave.’ Except in the case where the price was fixed 





% The last-named alternative is supported in Georg Meyer’s RECHT DER ExPRo- 
PRIATION, 1868, pp. 271-272. 

% Cop. 10.27.2 and 3. See supra, II a. 

97 InsT. 1.8.2. 

*® Dic. 48.5.27.pr. 

® Tacitus ANN. 2 ch. 30; 3 ch. 67. 

100 Dro Cass. 55.5. This practice was put a stop to by the later emperors. Dic. 
48.18.1.18. 

= Cop. 7.13.2. 

1@ Inst. 2.7.4; D1G. 40.12.30. In A.D. 530 Justinian established a fixed scale of 
prices, dependent on age and other conditions, for application to this situation. Cop. 
7.7.1. 
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by statute, no indication of the basis of compensation, whether 
market value, verwm pretium or utilitas, has been discovered. 


b. In OTHER THAN COMPENSATION CASES 


Except where the object of the litigation was to furnish com- 
pensation for the loss of property, the basis of appraisal was not 
its value to the owner, or its market value; but its ordinary value, 
verum pretium. 

This was the case in the action known as communi dividundo for 
the partition of specific property owned in common,'® and the 
same is undoubtedly true of familiae erciscundae, an action for the 
partition of inheritances. Also in litigation over caduca or failing 
legacies, in suits for the distribution of property in payment of 
debts, and in proceedings under the /ex Falcidia for the determina- 
tion of the quarter interest of the heir in inheritances. In the last- 
named case the authorities are clear that the appraisal is to be 
based on the ordinary value of the property,’ and there can be 
little doubt that the same rule applied to other proceedings named. 

Generally speaking, in all kinds of what we should call probate 
proceedings the basis of valuation was verum pretium; as where the 
heir is to account for a legacy of property which the testator did 
not own. And this was the rule for determining the Falcidian 
quarter even if the heir had paid more for the property than its 
verum pretium.) 

Some of the paragraphs in the title of the Digest ad legem Fal- 
cidiam '" relate evidently to valuations for the vicesima heredidatum 
or tax on legacies in aid of which this law was enacted, as well as 
to the Falcidian quarter.'°* Other paragraphs of this chapter relate 
as well to valuations of caduca under the lex Julia et Papia Pop- 
paea.’ The inference is that appraisals for all these purposes 
were to be made on the same basis, that of the verwm pretium. 

Except for the foregoing rules, which are definite enough as far 
as they go, the directions, either judicial or administrative, which 





18 DIG. 10.3.10.2. 

104 DiG. 35.2.42; Dic. 35.2.62.1; Dic. 35.2.63.pr.; Dic. 30.81. 4. 
105 DG. 30.71.3; DIG. 32.14. 2. 

106 Dic. 35.2.61. 

107 Lys. 35.2. 

108 Dic. 35.2.68. 

109 Dic. 35.2.63.pr.; Dic. 35.2.62. 
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have survived concerning the method or basis of the appraisal of 
property for taxation are extremely few; and we are thus, for the 
Roman law, deprived of what in modern systems is a fruitful field 
of information for the subject in hand — statutory definitions, 
administrative instructions and judicial opinions on the elements 
of value to be considered in the assessment of property for taxation. 

As to the ordinary taxes on real estate we know that from the 
tributum ex censu of the early period down to the latest times taxes 
of various kinds were assessed on the capital value of land. The 
mode of estimating the tributum ex censu, which lasted till the con- 
quest of Macedon, is not known; but some slight information has 
come down to us concerning the basis of the éributum, vectigal and 
other land taxes of the imperial period. These taxes sometimes 
took the form of a percentage in kind of the annual produce, but 
in some cases seem to have been based on the net income or an- 
nual earning capacity of the property, or on the capitalized value 
thereof."° About the only evidence we have as to the basis for 
estimating these land taxes is the statement by Hyginus that the 
land was valued ad modum ubertatis, or pro aestimio ubertatis,™ and 
an imperial rescript that the income of land for purposes of taxa- 
tion is not the actual yield but the proper net income under sound 
methods of agriculture.” 


V 
EVIDENCE AND PROOF 


Comparatively little has survived respecting evidence of value 
as distinguished from the basis or rules of valuation. 

The decisions cited in the foregoing pages indicate that actual 
cost, current price, utility for various purposes, rental value, earn- 
ing capacity, future prospects, were, as in modern law, admissible 
in evidence; and that fertile field of modern testimonial endeavor 
known as “‘ reproduction cost” may have been in the mind of Paulus 
_ when he says that in actions under the Jex Aquilia the recovery is 
quod aut consequi potuimus, aut erogare cogimur.'” 

A few words may be added about the employment of experts, 





10 Like the Massachusetts tax laws under the Province Charter. 

Ml De limitibus constituendis. See 5 MARQUARDT-MoMMSEN, ROMISCHER ALTER- 
THUMER, p. 216. Aestimium is late Latin for aestimatio. 
12 Dic. 49.14.3.5. 13 Dic. 9.2.33 .pr. 
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and concerning that peculiar judicial procedure known as the jura- 
mentum in litem. 

Opinion or expert evidence of value was apparently not received. 
This is contrary to the view taken by some modern writers, and 
it is difficult to see how the Roman courts could have got along 
without such aid; but the writer has yet to discover a single passage 
in the sources which points to the use of expert witnesses on the 
value of property. Much of the litigation in Rome was conducted 
before arbitri or boni viri (indifferent third parties) selected by the 
parties or appointed by the court; but they were not witnesses, 
nor (necessarily) experts. Surveyors,"* midwives," physicians, 
and other artis periti were used as arbiiri or referees, and also as 
expert witnesses to facts; but no reference to the employment of 
experts to give opinions on value has been discovered. 

The juramentum in litem is not to be considered as testimony in 
the modern sense. It was a mode of proof imposed upon the de- 
fendant in certain forms of action as a penalty for dolus or con- 
tumacia; and consisted in permitting the plaintiff to fix the value of 
the property in question by his own oath. Actori permittetur in 
litem jurare, quanti sua interest . . . tanti condemnetur reus."® In 
the earlier period this oath was conclusive; but in the developed 
law the court could in some cases fix a maximum, or disregard the 
sum sworn to by the plaintiff, or deny the privilege altogether.!"” 
This practice, especially in cases where the plaintiff was allowed 
to recover two to four times the value of the property involved, 
led inevitably to the immensa or infinita pretia which both jurists 
and legislators endeavored to discourage, but apparently without 
success; for the juramentum in litem continued to the end. 


VI 
CONCLUSION 
The foregoing account of the valuation of property in the Roman 


law is admittedly inadequate; but the writer thinks that it goes as 
far as the authorities clearly warrant. 


Frequent reference has been made to the fact that in the civil 





14 Dic. 10.1.8; Dic. 11.6.3.4; Cop. 3.39.3. US Dic. 25.4.1.pr. 
u6 Dic. 12.3.10; DIG. 5.1.64.pr. 
u7 Dic. 12.3.4.2; Dic. 12.3.5.1 and 2. 
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law the valuation of property for compensation purposes is treated 
under “‘obligations”’ generally; the utilitas of the plaintiff in the 
broader sense of the word, that is, the total damage sustained by 
him, being the direct object of the inquiry. In this mode of treat- 
ment the value of any property which happens to be involved in 
the case is absorbed in the ultimate measure of recovery, and is 
not necessarily made the subject of separate appraisal. The thor- 
oughgoing civilian may object to any treatment of the subject of 
value in the Roman law which departs from this method of theo- 
retical discussion; but a departure is necessary if we are seeking to 
group the decisions on property values in compensation cases with 
those in cases which do not involve the question of compensation. 
A departure from the obligation theory of the civil law is also 
necessary if any comparison or contrast is to be drawn between 
the methods of valuing property in the Roman law and those which 
obtain in a legal system which, like ours, proceeds upon the theory 
that in a case where the value of property is involved, the prop- 
erty itself is first to be valued, and then if there are any other 
elements or factors to be included in the judgment, these are to be 
established separately. 

The subject of property valuations can be treated in either way; 
but if the object, or one of the objects, of the study is a comparison 
between the general principles of valuation as found in the Roman 
law and those of the Anglo-American common law, the same 
method must be adopted for both systems. Owing to the fact that 
the obligation theory as developed by the civilians has not been 
adopted in our system, the basis of comparison used by the writer 
— that furnished by the decisions in the Digest which seem to 
relate to property values as such — would appear to be the only 
practicable one. 

The English and American system is also, in the writer’s opinion, 
better than that of the civil law for two reasons: it is more direct 
and simple, and it covers value throughout the law. Moreover, it 
has always seemed to the writer that while the germs of the obli- 
gation theory can be found in the Institutes of Gaius and Justinian, 
the actual opinions or decisions of the Roman jurists, as compiled 
in the Digest, are based, in many cases at least, upon a process of 
reasoning which is more like the direct methods of property valua- 
tion used in our common law. 
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The question, therefore, is whether the comparison has been 
made properly. This depends — at least in so far as compensation 
cases go — on whether the passages selected refer to the property 
itself, or merely to the plaintiff’s ‘‘interest’’ in the case, that is, on 
whether, to use the language of the Commentators, the wilitas in 
question is circa rem or extra rem. ‘The writer has done the work as 
carefully as he can, and submits it in the belief that while some of 
his interpretations may not be free from doubt, no substantial 
error has been committed. 

So far as the results of this investigation go, the reader will note 
the general identity with modern law of the rules laid down by the 
Roman jurists; and he cannot fail, we think, to appreciate the 
applicability to present circumstances of many of the decisions 
cited. He will also note the special efforts to limit the appraisal 
of property to its normal value for sale or use; but he will suspect 
that notwithstanding these efforts the effect of doubling and quad- 
rupling the value of the property in actions of tort, and of allow- 
ing the plaintiff in cases where the defendant was in the wrong to 
fix the damages himself, must have resulted in excessive valuations 
and preposterous judgments. This was the fact, and was the 
cause of constant complaints, which culminated in the much-dis- 
cussed edict issued by Justinian in A.D. 531, De sententiis quae 
pro eo quod interest proferuntur, on judgments in damage cases. 
This statute "* provided that the recovery in cases where the value 
was fixed, as in sales, leases and contracts, should never exceed 
twice the value of the property in question; and that in other cases, 
where the value was uncertain, the court should determine for itself 
and by its own devices what the property was really worth. The 
object of the law, as therein stated, was to put an end to those 
machinationes et immodicae perversiones, to that infinita computatio, 
which had led to circuitus inextricabiles and to the frequent total 
failure of the litigation by reason of the impossibility of collecting 
the judgment. This part of this edict might with profit be used by 
modern courts when confronted by the extravagances of testimonial 


experts on value. 
Nathan Matthews. 


Boston, MASSACHUSETTS. 
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DAMAGES FOR FRIGHT 


N February, 1888, the Judicial Committee of the Privy Council, 

in the case of Victorian Railways Commissioners v. Coultas; 
decided that the plaintiff was not entitled to recover damages for 
nervous shock caused by the defendant’s negligence, in the absence 
of proof of actual impact, even though serious physical injuries 
resulted from the shock. 

Sir Richard Couch, in delivering the judgment of the court, 
said: 








“The learned counsel for the respondents was unable to produce any 
decision of the English Courts in which, upon such facts as were proved 
in this case, damages were recovered. ... It is remarkable that no 
precedent has been cited of an action similar to the present having been 
maintained or even instituted, and their Lordships decline to establish 
such a precedent.” 


In the same month of same year the Supreme Court of New 
Vork, in Lehman v. Brooklyn City R. Co.,? an action for physical 
injuries due to nervous shock caused by the plaintiff’s being fright- 
ened at a runaway horse, likewise denied a recovery. Here also it 
was said by the court, speaking through Dykman, J.: “We have 
been unable to find either principle or authority for the maintenance 
of this action and we have been referred to none by the counsel.” 

Such was the origin, simultaneous in England and America, of 
the doctrine denying recovery for physical injuries due to fright 
without impact. In the New York case no reason was given for 
the rule save the want of a precedent allowing recovery. In the 
English case other reasons were given, though not regarded as 
necessary. Both courts rested their decisions upon a doctrine 
which, if given universal application, would put an end to the 
growth of law by judicial decisions. If applied at an earlier period 
so as to deny new remedies for new wrongs, English law would 
have remained in its primitive state instead of attaining its present 
splendid development and expansion. 














1 13 ~C. 222, 226 (1888). 2 47 Hun (N. Y.), 355, 356 (1888). 
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The Privy Council and the Supreme Court of New York had 
spoken. 

Acquiescence in their decisions would make an end to suits for 
physical injuries due to nervous shock without impact. But so far 
from the cases cited making an end of such suits, they constitute 
only the beginning. And the frequency with which they have 
continued to be brought is the best evidence of the profound dis- 
satisfaction of the bar with the doctrine of these pioneer cases. 

In the multitude of actions for nervous shock that have been 
brought within the last thirty years, many of the courts have 
elected to stand on what they term “the ancient ways.” * Neither 
in Great Britain nor in America, however, have there been wanting 
judges of broader vision and more liberal spirit, with the result 
that in a number of jurisdictions their jurisprudence has been 
enriched and expanded by the allowance of damages for physical 
injuries, even though such injuries have been produced by the 
wrongful act of the defendant operating upon the nervous system 
of the plaintiff without actual impact. 

The doctrine of the Coultas case was repudiated in Ireland 
within two years after that decision was announced. This was in 
the case of Bell v. Great Yorthern Ry. of Ireland,* in the Exchequer 
Division, in which Palles, C. B., in an able opinion, criticized the 
Coultas case and refused to follow it. In taking this action the 
court relied on the earlier unreported Irish case of Byrne v. Great 
Southern and Western R. Co. of Ireland, decided in the Common 
Pleas Division in 1882 and affirmed on appeal, and also on the 
intrinsic reason of the rule allowing a recovery. 

In England, the doctrine of the Coultas case was first questioned 
in Pugh v. London, etc. Ry. Co.,> in which there was said of it by 
Lord Esher, M. R.: ‘‘That case is different, and I should not like 
to express an opinion as to whether we ought to follow it until I 
am forced to do so.” The next year, in the case of Wilkinson v. 
Downton,§ an action for injury resulting from nervous shock and 
injury to plaintiff caused by the intentional act of defendant in 
frightening the plaintiff, the Coultas case was referred to as having 





* Huston v. Freemansburg, 212 Pa. 548, 61 Atl. 1022 (1905), per Mitchell, C. J. 
4 26 L. R. Ir. 428 (1890). 

5 [1896] 2 Q. B. 248, 250. 

* [1897] 2 Q. B. 57. 
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been questioned in Pugh v. London, etc. Ry. Co.,’ and as having 
been repudiated in Ireland, and on these grounds and also because 
not in point upon a case of fright resulting from a wilful act, the 
Queen’s Bench Division refused to apply its doctrine to the facts 
of the case before it. In Dulieu v. White & Sons® the identical prin- 
ciple was involved upon which the Coultas case was decided. The 
plaintiff, a woman, while standing behind the bar of her husband’s 
public house, was frightened by a pair of horses and van being 
driven into the house, through the negligence of the defendant’s 
servant, with the result that she sustained severe nervous shock, 
which in turn caused a miscarriage. In elaborate opinions by 
Kennedy, J., and Phillimore, J., the Coultas case was repudiated. 
In adopting this attitude the judges of the King’s Bench Division 
were influenced partly by the previous English and Irish cases re- 
ferred to above, and partly by reason of the fact that the judgment 
in that case had been ‘“‘unfavourably reviewed by legal authors of 
recognized weight such as Mr. Sedgwick, Sir Frederick Pollock, 
and Mr. Beven;”’ ® but the two judges writing opinions also exam- 
ined at length the principle involved and stated fully the reasons 
upon which they justified a recovery. Later cases in the Admiralty 
Division of the High Court of Justice }° agd in the House of Lords " 
treat Dulieu v. White * as settling the law in England; and it may, 
therefore, be said that the Coultas case has been overruled and 
the: doctrine established in England that there may be recovery 
for physical injuries resulting from nervous shock without proof 
of actual impact. 

In Scotland the doctrine of the Coultas case was repudiated by 
the Court of Session in 1910 in the case of Gilligan v. Robb, in 
which a woman was allowed to recover for illness due to nervous 
shock, without impact, caused by a cow bolting from the street 
into the house in which the plaintiff was. And in Coyle v. Watson“ 
the House of Lords, on an appeal from the Court of Session treated 





7 [1896] 2 Q. B. 248. 
8 [1901] 2 K. B. 660. 

® Dulieu v. White & Sons, [1901] 2 K. B. 669, 677, per Kennedy, J. 
10 The Rigel, [1912] P. 99. 

11 Coyle v. Watson, [1915] A. C. 1. 

2 [1901] 2 K. B. 660. 

8 [1910] S. C. 856. 
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the case of Gilligan v. Robb ® as establishing the rule in Scotland 
in favor of recovery for nervous shock without impact. 

The present state of the law in Great Britain and Ireland as to 
the recovery of damages for nervous shock without impact is 
said by Lord Shaw of Dunfermline in Coyle v. Watson ® to be as 
follows: 


“But in England, in Scotland, and in Ireland alike, the authority of 
Victorian Railways Commissioners v. Coultas has been questioned, and, 
to speak quite frankly, has been denied. I am humbly of opinion that 
the case can no longer be treated as a decision of guiding authority. . . . 
I should add that other cases were cited showing it to be fully estab- 
lished by authority — recent and strong authority —that physical 
impact or lesion is not a necessary element in the case of recovery of 
damage in ordinary cases of tort.” 


Thus the law in England, Scotland, and Ireland is settled in 
favor of a recovery for physical injuries resulting from nervous 
shock caused by the wrongful act of the defendant, without actual 
impact. 

Unfortunately this cannot be said also of America. The next 
case arising here after that of Lehman v. Brooklyn City R. Co." 
was Hill v. Kimball,'* in which the Supreme Court of Texas in 1890 
treating the case as one of first impression, and without the 
doubtful light of the Coultas }® and Lehman ” cases, held that the 
plaintiff was entitled to recover for nervous shock resulting in a 
miscarriage even though there was no physical impact. Notwith- 
standing, however, the extensive circulation of this opinion in the 
official reports and in the Southwestern and the Lawyers Reports 
Annotated, it seems not to have been brought to the attention of 
the court in Ewing v. Pittsburgh, etc. R. Co.,"" nor in Haile’s Curator 
v. Texas & Pacific R. Co.,” nor in Mitchell v. Rochester Ry. Co.,” 

16 [1910] S. C. 856. 

16 A. C. 1, 13, 14 (1915). And see also, to the same effect, 21 HALsBURY’s LAws OF 
ENGLAND, 488. 

7 47 Hun, 355 (1888). 

18 76 Tex. 210, 13 S. W. 59 (1890). 

19 13 A. C. 222 (1888). 

20 47 Hun (N. Y.), 355 (1888). 

21 147 Pa. St. 40, 23 Atl. 340 (1892). 

2 60 Fed. 557, 9 C. C. A. 134 (1894). 

% 151 N. Y. 107, 45 N. E. 354 (1806) (reversing 77 Hun, 607, 28 N. Y. Supp. 1136 
(1894). 
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and in these cases the Supreme Court of Pennsylvania, the United 
States Circuit Court of Appeals for the Fifth Circuit, and the 
Court of Appeals of New York threw the weight of their author- 
ity in favor of the rule denying recovery. In another year these 
courts were joined by the Supreme Court of Massachusetts in 
Spade v. Lynn & Boston R. Co.,* and it could safely be said that 
the rule thus supported by the courts of last resort in Massachu- 
setts, New York, and Pennsylvania had become the weight of 
American authority. In fact the Ewing, Mitchell, and Spade cases 
have been the leading cases on this subject in America, and due 
to their influence and that of the Coultas case now overruled in 
the jurisdiction of its origin, the rule has been established in a 
number of the American jurisdictions® denying a recovery for 
nervous shock without actual impact. 

This doctrine, however, was not destined to meet with unanimous 
acceptance in America. It was repudiated by the Supreme Court 
of Minnesota in 1892 in the case of Purcell v. St. Paul, etc. Ry. 
Co.,* in which the court ignored the Lehman and Coultas cases 
cited by counsel, and seems not to have had the Mitchell case or 
those from Pennsylvania and Massachusetts brought to its atten- 
tion. Again, the Supreme Court of South Carolina in 1897, in the 
case of Mack v. South Bound R. Co.,?" after an elaborate review of 
the decided cases and of the views of the text-writers on the sub- 
ject, adopted the rule of liability. Following these two leading 





*% 168 Mass. 285, 47 N. E. 88 (1897). 
2 The following is a list of jurisdictions in which recovery is denied, with a recent or 
leading case in each: 

U.S. Haile’s Curator v. Texas & Pacific R. Co. (U.S. Cir. Ct. of App., Fifth Cir.), 
60 Fed. 557 (1894). 

Ark. St. Louis, etc. R. Co. v. Bragg, 69 Ark. 402, 64 S. W. 226 (1901). 

Ill. Braun v. Craven, 175 Ill. 401, 51 N. E. 657 (1898). 

Ind. Terre Haute Electric R. Co. v. Lauer, 21 Ind. App. 466, 52 N. E. 703 
(1899). 

Ky. McGee ». Vanover, 148 Ky. 737, 147S. W. 742 (1912). 

Mass. Spade v. Lynn, etc. R. Co., 168 Mass. 285, 47 N. E. 88 (1897). 

Mich. Nelson v. Crawford, 122 Mich. 466, 81 N. W. 335 (1899). 

N.J. Ward v. West Jersey, etc. R. Co., 65 N. J. L. 383, 47 Atl. 561 (1900). 

N.Y. Mitchell ». Rochester Ry. Co., 151 N. Y. 107, 45 N. E. 354 (1806). 

O. Miller v. Baltimore, etc. R. Co., 78 Oh. St. 309, 85 N. E. 499 (1908). 
Pa. Ewing ». Pittsburgh, etc. R. Co., 147 Pa. St. 40, 23 Atl. 340 (1892). 
26 48 Minn. 134, 50 N. W. 1034 (1892). 
7 52S. C. 323, 29 S. E. 905 (1897). 
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cases, the courts of an increasing number of jurisdictions have 
been adopting the rule allowing a recovery.** 

This discordant state of the American authorities challenges 
attention to the reasons upon which the variant decisions are 
based. In the end, the rule of justice may be expected to prevail. 
If, therefore, justice is on the side of the cases denying recovery 
for injury due to fright without impact, the cases so holding may 
be viewed with complacency, and the courts of those jurisdictions 
allowing a recovery may be regarded as having been misled by 
sympathy or desire for popular favor. If, however, the rule against 
recovery is not based on reason, it may be expected to yield to 
that which is more in conformity with the maxim of the law that 
for every wrong there is a remedy. 

The principal reasons assigned by the courts for denying recov- 
ery in the class of cases in question are: 

First, that since fright caused by negligence is not itself a 
cause of action, none of its consequences can give a cause of 
action; 

Second, that the damages resulting from fright are too remote; 

Third, that it is contrary to public policy to allow recovery for 
damages for personal injuries resulting from fright. 

These reasons will be discussed in the order stated: 


First, since there can be no recovery for mere fright there can 





28 The following is a list of jurisdictions in which the rule of recovery prevails, with a 
recent or leading case in each: 


Ala, Alabama Fuel & Iron Co. v. Baladoni, 15 Ala. App. 316, 73 So. 205 (1916). 
Cal. Lindley v. Knowlton, 179 Cal. 298, 176 Pac. 440 (1918). 

Ga. Goddard v. Watters, 14 Ga. App. 722, 82 S. E. 304 (1914). 

Ia. Watson v. Dilts, 116 Iowa, 249, 89 N. W. 1068 (1902). 

Kan. Whitsell v. Watts, 98 Kan. 508, 159 Pac. 401 (1916). 

La. Stewart v. Arkansas Southern R. Co., 112 La. 764, 36 So. 676 (1904). 

Md. Green v. Shoemaker, 111 Md. 69, 73 Atl. 688 (1909). 

Minn. Purcell v. St. Paul City R. Co., 48 Minn. 34, 50 N. W. 1034 (1892). 
N.C. Kimberly ». Howland, 143 N. C. 398, 55 S. E. 778 (1906). 

Ore. Salmi v. Columbia, etc. R. Co., 75 Ore. 200, 146 Pac. 819 (1915). 

R.I. Simone v. Rhode Island Co., 28 R. I. 186, 66 Atl. 202 (1907). 

S.C. Mack ». South-Bound R. Co., 52 S. C. 323, 29 S. E. 905 (1897). 

S.D. Sternhagen v. Kozel, 40 S. D. 396, 167 N. W. 398 (1918). 

Tenn. Memphis St. R. Co. v. Bernstein, 137 Tenn. 637, 194 S. W. 902 (1917). 
Tex. Gulf, etc. R. Co. v. Hayter, 93 Tex. 239, 54 S. W. 944 (1900). 

Wash. O’Meara v. Russell, 90 Wash. 557, 156 Pac. 550 (1916). 

Wis. Pankopf v. Hinkley, 141 Wis. 146, 123 N. W. 625 (1909). 
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be none for its consequences.”® The doctrine is thus stated in 
Mitchell v. Rochester R. Co.,®° per Martin, J.: 


“ Assuming that fright cannot form the basis of an action, it is obvious 
that no recovery can be had for injuries resulting therefrom. That the 
result may be nervous disease, blindness, insanity, or even a miscarriage, 
in no way changes the principle. These results merely show the degree 
of fright or the extent of the damages. The right of action must still 
depend upon the question whether a recovery may be had for fright. 
If it can, then an action may be maintained, however slight the injury. 
If not, then there can be no recovery, no matter how grave or serious 
the consequences. Therefore, the logical * result of the respondent’s 
concession would seem to be, not only that no recovery can be had for 
mere fright, but also that none can be had for injuries which are the 
direct consequences of it.” 


Of this reasoning it is to be said that the premise is admitted, 
but not the conclusion. The reason that negligence causing mere 
fright is not actionable is for want of damage. De minimis non 
curat lex. The mere temporary emotion of fright not resulting 
in physical injury is, in contemplation of law, no injury at 
all, and hence no foundation of an action.* In like manner 
negligence per se is not actionable, but negligence causing in- 


jury is. In each case the gist of the action is the injury flow- 
ing from defendant’s wrongful act. Physical injury, therefore, 
caused by defendant’s wrongful act is actionable, whether the 
wrongful act operates through the medium of impact or of nerv- 
ous shock.™ 

The fallacy of denying recovery on this ground has been clearly 





29 Mitchell v. Rochester R. Co., 151 N. Y. 107, 45 N. E. 354 (1896); St. Louis, etc. 
R. Co. v. Bragg, 69 Ark. 402, 64 S. W. 226 (1901). 

80 51 N. Y. 107, 109, 45 N. E. 354 (1896). 

1 As an illustration of the conflict of opinion among the authorities denying re- 
covery as to the reasons upon which the rule is based, see Smith v. Postal Telegraph 
Cable Co., 174 Mass. 576, 55 N. E. 380 (1899), where it is said, per Holmes, C. J.: 
“The point decided in Spade v. Lynn & Boston Railroad, 168 Mass. 285, and White 
v. Sander, 168 Mass. 296, is not put as a logical deduction from the general princi- 
ples of liability in tort, but as a limitation of these principles upon purely practical 
grounds.” 

% Memphis St. R. Co. v. Bernstein, 137 Tenn. 637, 194 S. W. 902 (1917); Williamson 
v. Central of Georgia R. Co., 127 Ga. 125, 56S. E. 119 (1906). 

% Gulf, etc. R. Co. v. Trott, 86 Tex. 412, 25 S. W. 419 (1894); Atchison, etc. R. Co. 
v. McGinnis, 46 Kan. 109, 26 Pac. 453 (1891). 

% O’Meara »v. Russell, 90 Wash. 557, 156 Pac. 550 (1916). 
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exposed by Evans, J., in the following passage from his opinion in 
Alabama Fuel & Iron Co. v. Baladoni:® 


“Damages, when confined to fright alone, is dealing with a meta- 
physical, as contradistinguished from a physical, condition, with some- 
thing subjective instead of objective, and entirely within the realm of 
speculation. So the damages suffered where the only manifestation is 
fright are too subtle and speculative to be capable of admeasurement 
by any standard known to the law; but when the damages are physical 
and objective as consequent upon the physical pain and incapacity 
manifested by and ensuing upon a miscarriage, the damages are quite 
as capable of being measured by a jury as if they had ensued from an 
impact or blow.” *® 


The error in this respect is largely due to a misconception of the 
nature of nervous shock and to a confusion between nervous shock 
and mental anguish. Thus, it is said, in one case,*’ that “‘‘ Nervous 
prostration’ is largely a mental, and not a physical, condition.” 

So Wyman v. Leavitt®® is often cited *® as authority for the doc- 
trine that there can be no recovery for nervous shock without im- 
pact, but that was an action for mental suffering caused by fear 
of the plaintiff that she would be injured by blasting conducted 
near her residence by the defendant. No shock nor physical in- 
jury of any kind was proved, and the court, speaking through 
Virgin, J., expressly said: “Whether a fright of sufficient severity 
to cause a physical disease would support an action, we need not 
now inquire.” “° A shock to the nerves is not an affection of 
the mind, but of the body." The nerves are as truly a part of the 
human body as the bones or the muscles,” and an injury to the 





85 rs Ala. App. 316, 320, 73 So. 205 (1916). 

36 And see to the same effect O’Meara v. Russell, go Wash. 557, 156 Pac. 550 (1916). 

37 Cleveland, etc. R. Co. v. Stewart, 24 Ind. App. 374, 381, 56 N. E. 917 (1900). 

38 71 Me. 227 (1880). 

39 Mitchell v. Rochester R. Co., 151 N. Y. 107, 109, 45 N. E. 354 (1896); Spade ». 
Lynn & Boston R. Co., 168 Mass. 285, 289, 47 N. E. 88 (1897). 

40 Other cases sometimes cited as denying recovery for nervous shock, but in reality 
denying recovery for mental anguish, are: Jones v. Western Union Tel. Co., 233 Fed. 
301 (1916); Trigg v. St. Louis, etc. R. Co., 74 Mo. 147 (1881); Crutcher v. The Big 
Four, etc. R. Co., 132 Mo. App. 311, 111 S. W. 891 (1908). 

41 Sloane v. Southern California Ry. Co., 111 Cal. 668, 680, 44 Pac. 320 (1896); 
Mack »v. South-Bound R. Co., 52 S. C. 323, 334, 29 S. E. 905 (1897); Watson ». Dilts, 
116 Iowa, 249, 89 N. W. 1068 (1902). 

Watson v. Dilts, 116 Iowa, 249, 252, 89 N. W. 1068 (1902); Purcell v. St. Paul City 
Ry. Co., 48 Minn. 134, 50 N. W. 1034 (1892). 
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nerves is therefore just as truly a physical injury as a broken bone 
or a strained muscle. 

The first reason assigned for denying recovery for nervous shock 
resulting from fright may therefore be dismissed with the state- 
ment that while it is true no recovery may be had for mere fright 
for want of a physical injury, yet physical injury resulting from a 
wrongful act is actionable whether the injury be to the nerves or 
to some other part of the body, and regardless of whether the link 
in the chain of causation between the wrongful act and the injury 
to the nerves is physical impact or fright. The essential thing is 
the existence of the link in the chain of causation, not the character 
of that link. 

A second reason for denying recovery for damages for fright caus- 
ing nervous shock is that such damages are too remote.“ Thus, 
in pronouncing judgment in Victorian Railways Commissioners v. 
Coultas,” it is said by Sir Richard Couch: “ Damages arising from 
mere sudden terror unaccompanied by any actual physical injury, 
but occasioning a nervous or mental shock, cannot under such 
circumstances, their Lordships think, be considered a consequence 
which, in the ordinary course of things, would flow from the negli- 
gence of the gate-keeper.” And, again, in Ward v. West Jersey, 


etc. R. Co.,® this reason is stated as follows, per Gummere, J.: 


“The doctrine of non-liability affirmed in the several opinions re- 
ferred to, rests upon the principle that a person is legally responsible 
only for the natural and proximate results of his negligent act. Physical 
suffering is not the probable or natural consequences of fright, in the 
case of a person of ordinary physical and mental vigor; and in the gen- 
eral conduct of business, and the ordinary affairs of life, although we 
are bound to anticipate and guard against consequences, which may be 
injurious to persons who are liable to be effected thereby, we have a 





*® See Yates v. South Kirby, etc. Collieries, [1910] 2 K. B. 538, 542, where it is said, 
per Farwell, L. J.: “In my opinion nervous shock due to accident which causes personal 
incapacity to work is as much ‘personal injury by accident’ as a broken leg.” 

“ Victorian Railways Com’rs v. Coultas, L. R. 13 A. C. 222 (1888); Ewing ». 
Pittsburgh, etc. R. Co., 147 Pa. St. 40, 23 Atl. 340 (1892); Braun v. Craven, 175 Ill. 
4o1, 51 N. E. 657 (1898); Ward v. West Jersey, etc. R. Co.,65 N. J. L. 383, 47 Atl. 
561 (1900); McGee »v. Vanover, 148 Ky. 737, 147 S. W. 742 (1912); Chittick v. Phila- 
delphia Rapid Transit Co., 224 Pa. 13, 73 Atl. 4 (1909); Miller v. Baltimore, etc. R. Co., 
78 Oh. St. 309, 85 N. E. 499 (1908). 

4 L.R. 13 A. C. 222, 225 (1888). 

46 65 N. J. L. 383, 385, 47 Atl. 561 (1900). 
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right, in doing so, to assume, in the absence of knowledge to the contrary, 
that such persons are of average strength both of body and mind.” 


The fallacy here is in assuming that any damages may be too 
remote which flow in an unbroken chain of causation from the 
defendant’s wrongful act, or that fright may not be a link in the 
chain between the wrongful act and the damage. ‘‘Remoteness as 
a legal ground for the exclusion of damage in an action of tort 
means, not severance in point of time, but the absence of direct 
and natural causal sequence — the inability to trace in regard to 
the damage the propter hoc in a necessary or natural descent 
from the wrongful act.” ‘7 Thus, if the firing of a pistol frightens a 
woman, and the fright so operates on her nervous or physical sys- 
tem as to cause a miscarriage or other physical injury, the fright is 
but a link in the chain of causation connecting the firing of the 
pistol with the physical injury. So, if an explosion causes fright, 
and the fright a faint, which in turn causes a fall resulting in bodily 
injury.” 

In such cases, it must be admitted that the fright is a cause 
“‘without which” the injury would not have happened. It is not, 
however, an intervening, efficient cause,*® nor an independent 
concurring cause. It can, therefore, be only a link in the chain 
of causation connecting the defendant’s wrongful act with the 
injury and damages.” Thus, to use the illustration of Evans, J.:” 


“Where one is placed in sudden peril, and but for his fright consequent 
thereon the injury would not have occurred, the injured person under 
the stress of emergency is not chargeable with contributory negligence 
if he fail to act as under ordinary circumstances he might, but the injury 
is referable solely to the primary, negligent act that set in motion the 
dangerous agency.” * 





47 Dulieu v. White & Sons, [1901] 2 K. B. 669, 677, 678, per Kennedy, J. 

48 Alabama Fuel & Iron Co. v. Baladoni, 15 Ala. App. 316, 73 So. 205 (1916). 

49 Salmi v. Columbia, etc. R. Co., 75 Ore. 200, 146 Pac. 819 (1915). 

50 Herein lies the error in Morris v. Lackawanna, etc. R. Co., 228 Pa. 198, 77 Atl. 
445 (1910), in which the physical injury is treated as due to fright as an independent, 
intervening cause rather than to the defendant’s wrongful act, although it was clearly 
shown that the wrongful act had caused the fright. 

51 Purcell v. St. Paul City R. Co., 48 Minn. 134, 50 N. W. 1034 (1892). 

8 Alabama Fuel & Iron Co. v. Baladoni, 15 Ala. App. 316, 321, 73 So. 205 (1916). 

83 And see to the same effect Purcell v. St. Paul City R. Co., 48 Minn. 134, 50 N. W. 
1034 (1892); Pankopf v. Hinkley, 141 Wis. 146, 123 N. W. 625 (1909); Green 2. 
Shoemaker, 111 Md. 60, 73 Atl. 688 (1909). 





270 HARVARD LAW REVIEW 


No better evidence of the absurdity of the rule denying recovery 
for personal injuries resulting from fright on the ground that the 
damage is too remote could be desired than the circumstance that 
many of the cases denying a recovery for injury resulting from 
fright alone authorize a recovery for physical injuries resulting 
from fright where the fright was also accompanied by trifling im- 
pact in itself causing little or no injury. 

If, for example, the defendant negligently frightens the plain- 
tiff, and the fright causes the plaintiff to experience a nervous 
shock and also to fall, and the fall results in bodily bruises, the 
plaintiff, it is conceded, may recover, not only for the bruises but 
also for the nervous shock.® Yet in this case the nervous shock 
for which recovery is allowed is no less remote from the fright 
which caused it than it would have been if unaccompanied by the 
fall and bruises. The argument of remoteness, therefore, fails. 

The argument in the Ward case ® against liability for nervous 
shock resulting from fright because nervous shock is not the natural 
or probable result of fright is based on the old fallacy of ‘‘foresee- 
ability”’ as the test of liability in tort. The circumstances as they 
appear to the defendant at the time of injury — the likelihood of 
his act or failure to act to cause harm — are important in determin- 
ing whether the defendant has violated a duty imposed upon him 
by the law. Running a railroad train at sixty miles per hour in 
the country, for example, may not be negligent, because the rate 
of speed alone, under the circumstances, will not naturally or 
probably cause harm or injury to persons at crossings, but the 
same rate of speed maintained through a village or city with numer- 
ous highway crossings not protected by gates and the obstruction 
of view incident to the existence of buildings near the crossings is 
negligence, because highly probable to result in harm. But once 
admit the existence of negligence in the operation of the train, and 
the railroad is liable for all the damages resulting therefrom in an 





54 McGee v. Vanover, 148 Ky. 737, 147 S. W. 742 (1912). 

55 Conley v. United Drug Co., 218 Mass. 238, 105 N. E. 975 (1914), in which it was 
agreed that plaintiff’s damages should be assessed at $600, of which the greater part 
was obviously for the nervous shock rather than for the fall and trifling bruises. 

56 Ward v. West Jersey, etc. R. Co., 65 N. J. L. 383, 47 Atl. 561 (1900). And see 
also Chittick v. Philadelphia Rapid Transit Co., 224 Pa. 13, 73 Atl. 4 (1909); Braun v. 
Craven, 175 Ill. 401, 51 N. E. 657 (1898); Mitchell v. Rochester Ry. Co. 151 N. Y. 107, 
45 N. E. 354 (1896). 
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unbroken chain of causation, even though the particular damages 
could not be foreseen. 

In truth, the test of the measure of damages in tort is not “‘fore- 
sight,” but “hindsight.” Once establish the tort — the defend- 
ant’s wrongful act or neglect — and he is liable, not merely for 
such damages as he could have foreseen, but for all damages that 
have actually resulted.*’ Otherwise the defendant’s foresight, 
rather than the plaintiff’s injury, would be the measure of recovery. 

The fallacy of the foresight test of the measure of damages as 
applied to torts has repeatedly been exposed.** Yet patently un- 
sound as it is, it continues to be applied in some jurisdictions,*® 
partly no doubt out of deference to early precedents, but in large 
measure because of a confusion of ideas and of the thoughtless 
repetition of a familiar phrase without the intellectual exertion re- 
quired to ascertain its meaning and the limits of its application. 

A typical illustration of the erroneous application of the “fore- 
seeability test’? is furnished by the case of Braun v. Craven.™ 
Here the defendant, a landlord, entered upon leased premises 
stealthily, and in an angry and violent manner forbade the plain- 
tiff, the tenant’s sister, to move from the premises, thus frighten- 
ing the plaintiff and causing her such nervous shock as to bring on 
St. Vitus’s dance. The court admitted that the conduct of the 
defendant was negligent, saying, “appellee might have reasonably 
anticipated that his acts would cause excitement or even fright”’; 





57 Ehrgott v. New York, 96 N. Y. 264, 281 (1884), where it is said, per Earl, J.: 
“The true rule, broadly stated, is that a wrong-doer is liable for the damages which he 
causes by his misconduct.” 

58 Mack v. South-Bound R. Co., 52 S. C. 323, 29 S. E. 905 (1898) [quoting Wardlaw, 
J., in Harrison v. Berkeley, 1 Strob. (S. C.) 525 (1847), as follows: “It is, therefore, re- 
quired that the consequences to be answered for, should be natural as well as proximate. 
. . . By this I understand not that they should be such as upon a calculation of 
chances would be found likely to occur nor such as extreme prudence might anticipate, 
but only that they should be such as have actually ensued, one from another, without 
the concurrence of any such extraordinary conjuncture of circumstances or the inter- 
vention of any such extraordinary result as that the usual course of nature should seem 
to have been departed from”). And see Ehrgott v. New York, supra; Green-Wheeler 
Shoe Co. v. Chicago, etc. R. Co., 130 Iowa, 123, 106 N. W.' 498 (1906); Coy v. The 
Indianapolis Gas. Co., 146 Ind. 655, 46 N. E. 17 (1897). 

59 Smith v. Postal Telegraph Cable Co., 174 Mass. 576, 578, 55 N. E. 380 (1899), 
where it is said, per Holmes, C. J.: “Negligence with reference to a given consequence 
means that the consequence ought to have been foreseen.” 

60 175 Ill. gor, 51 N. E. 657 (1808). 
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but denied liability on the ground that ‘‘fright and excitement so 
seldom result in a practically incurable disease that, from the 
ordinary experience of mankind, such a result could not have been 
expected.” The true rule, of course, is that if the defendant could 
have foreseen that his wrongful act was likely to frighten the plain- 
tiff, he is liable for all the consequences resulting in a regular chain 
of causation from the fright, regardless of whether he should have 
foreseen the particular consequences. 

This rule is understood and, not without the traditional con- 
fusion in the use of the words “natural and probable,” is correctly 
applied, in Pankopf v. Hinkley,“ in which recovery was allowed 
for a miscarriage due to nervous shock, without physical impact, 
produced by defendant’s negligence in permitting the automobile 
he was driving to collide with the carriage in which the plaintiff 
was riding. Thus it is said by the court, per Winslow, C. J.: 


“Now, if the shock can legally operate as the connecting link between 
the defendant’s negligent act and the plaintiff’s miscarriage, so that the 
negligence was truly the cause which operated first and set in motion 
the train of events which ended in the miscarriage as the natural and 
probable result, then it does not become necessary to decide whether 
‘shock’ as here used is a physical or mental disturbance, or whether, as 
seems more reasonable, it partakes of both.” 


The third reason assigned for denying recovery for nervous 
shock, without impact, is that it is contrary to public policy to 
open the courts to actions of this character as tending to stir up 
litigation, and to promote fraud and the presentation of claims 
for injuries beyond the capacity of juries properly to assess.™ 
Thus, it is said in Mitchell v. Rochester Ry. Co.,® per Martin, J.: 


“Tf the right of recovery in this class of cases should be once established, 
it would naturally result in a flood of litigation in cases where the injury 
complained of may be easily feigned without detection, and where the 
damages must rest upon mere conjecture or speculation. The difficulty 
which often exists in cases of alleged physical injury, in determining 





6 y41 Wis. 146, 123 N. W. 625 (1900). 
® Victorian Railways Com’rs v. Coultas, L. R. 13 A. C. 222 (1888); Ewing v. Pitts- 
burgh, etc. R. Co., 147 Pa. St. 40, 23 Atl. 340 (1892); Mitchell v. Rochester Ry. Co., 
15st N. Y. 107, 45 N. E. 354 (1896); Spade v. Lynn & Boston R. R. 168 Mass. 285, 
47 N. E. 88 (1897); Braun v. Craven, 175 Ill. 401, 51 N. E. 657 (1898); Ward v. West 
Jersey, etc. R. Co., 65 N. J. L. 383, 47 Atl. 561 (1900). 
% 51 N. Y. 107, 110, 45 N. E. 354 (1806). 
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whether they exist, and if so, whether they were caused by the negligent 
act of the defendant, would not only be greatly increased, but a wide 
field would be opened for fictitious or speculative claims. To establish 
such a doctrine would be contrary to principles of public policy.” 


Or, as this doctrine of expediency is more baldly stated by the 
Supreme Court of Pennsylvania: “ 


“All the cases [allowing a recovery] are of recent and unhealthy growth, 
and none of them stands squarely on the ancient ways. In the last half 
century the ingenuity of counsel, stimulated by the cupidity of clients 
and encouraged by the prejudices of juries, has expanded the action for 
negligence until it overtops all others in frequency and importance, but 
it is only in the very end of that period that it has been stretched to the 
effort to cover so intangible, so untrustworthy, so illusory and so specu- 
lative a cause of action as mere mental disturbance. It requires but a 
brief judicial experience to be convinced of the large proportion of ex- 
aggeration and even of actual fraud in the ordinary action for physical 
injuries from negligence, and if we opened the door to this new invention 
the result would be great danger, if not disaster, to the cause of practical 
justice.” 


So also Holmes, C. J., in Smith v. Postal Telegraph Cable Co.,® 
says: “The point decided in Spade v. Lynn & Boston Railroad, 168 
Mass. 285, and White v. Sander, 168 Mass. 296, is not put as a 
logical deduction from the general principles of liability in tort, 
but as a limitation of those principles upon purely practical 
grounds.” Or, as expressed by the same judge on another occa- 
sion, the exemption from damages of this kind “‘is an arbitrary 
exception, based upon a notion of what is practicable.” 

An analysis of the opinions denying recovery in such cases on 
the ground of public policy discloses that the alleged public policy 
is based on one or more of the following reasons: 

First, there is no precedent for such a recovery prior to the latter 
part of the nineteenth century; 

Second, allowance of recovery would increase litigation; 

Third, allowance of recovery would lead to the bringing of 
actions on fraudulent claims; 





6 Per Mitchell, C. J., in Huston v. Freemansburg, 212 Pa. 548, 61 Atl. 1022 
(1905). 

* 174 Mass. 576, 577, 578, 55 N. E. 380 (1899). 

66 Homans ». Boston Elevated R. Co., 180 Mass. 456, 457, 62 N. E. 737 (1902). 
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Fourth, damages from nervous shock are difficult to prove and 
measure. 

In any discussion of the denial of a right of action on the ground 
of public policy, it must be borne in mind that the general theory 
upon which the common law is based is that there is a remedy for 
every wrong, and in any case in which A is shown to have com- 
mitted a wrongful act as a proximate result of which B has suffered 
damage, there is a very strong presumption in favor of a right of 
action by B against A. If B’s right to maintain such an action is 
denied on the ground of public policy, such policy must be made 
very clearly to appear and must be strongly grounded on con- 
siderations of the public welfare. As very properly said by Evans, 
J., in Alabama Fuel & Iron Co. v. Baladoni: © 


“The doctrine of expediency or public policy . . . is a doctrine that 
should be very sparingly and cautiously employed, for if a person’s 
rights have been unlawfully invaded, it would ill become a court of jus- 
tice to withhold its remedy on the ground of expediency.” 


The first reason alleged for the existence of the alleged public 
policy is no reason at all. If it were, every case of first instance 
would be decided against the party invoking the new rule of law 
or the new application of an old rule. It would put an end to all 
growth or progress of the law through judicial decision. If applied 
a hundred years ago, it would have denied recovery for physical 
injury suffered by contact with an electric wire, and five hundred 
years ago recovery for injury inflicted by the negligent handling 
of gunpowder. The Anglo-American is a living — not a dead — 
system of law, is a growing and expanding body of rules, so recog- 
nized by all the courts engaged in its administration. To say that 
an action may not be brought for a personal injury because no 
action for that particular injury or for an injury inflicted in that 
particular manner was ever brought before 1888 is not only ab- 
surd, but is contrary to principles of law long established, and in 
the abstract, at least, nowhere now denied. 

The twofold answer to the second reason assigned for the 
alleged public policy is that the allowance of a recovery of 
damages for physical injuries caused by fright has not in- 
creased litigation to any marked extent; and that even if it had, 





87 15 Ala. App. 316, 321, 322, 73 So. 205 (1916). 
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public policy does not forbid increased litigation for the redress 
of wrongs. 

Upon the first point we have the testimony of Gaines, C. J., in 
Gulf, etc. Ry. Co. v. Hayter, as follows: ‘The reported cases 
would indicate that the litigations arising from injuries inflicted 
through a mental shock are not so numerous as to cause any con- 
siderable increase of litigation.” Furthermore, a denial of recov- 
ery for such injuries has wholly failed to put a stop to actions 
brought for this purpose, as witness the reported cases in Massa- 
chusetts,®® New York,” and Pennsylvania.” The doctrine as 
originally declared in Massachusetts and New York has not been 
strictly adhered to in all subsequent cases in these jurisdictions,” 
the early English case denying recovery has been overruled,” the 
current of judicial opinion has set clearly in favor of a recovery, 
and it is not unreasonable to expect that actions for the recovery 
of damages for such injuries will continue to be brought even in 
those jurisdictions where recovery has heretofore been denied in 
the not altogether unfounded hope of a modification or even aboli- 
tion of the existing doctrine denying recovery. 

Nor is it desirable to prevent an increase of actions for the re- 
covery of damages for personal injuries resulting from fright so 
long as such actions are necessary to obtain redress for injuries of 
this character. While public policy is concerned with the dis- 
couragement of merely vexatious litigation, it is equally concerned 
with providing a means of legal redress for every wrong. It is 
true, as stated by Chief Justice Mitchell,” that actions for negli- 
gence have greatly increased in the last half century, but the action 
for negligence has not on that account been abolished. To deny a 
recovery of damages for personal injuries caused by negligence 
without providing another remedy, as has been done in some cases 
by the workmen’s compensation acts, would be a gross injustice, 





8 93 Tex. 239, 242, 54 S. W. 944 (1900). 

69 See cases cited 17 C. J. 839, note 94. 

7 Tbid. 

1 Ibid. 

7 See for Massachusetts, Conley v. United Drug Co., 218 Mass. 238, 105 N. E. 975 
(1914), and for New York, Cohn v. Ansonia Realty Co., 162 App. Div. 791, 148 N. Y. 
Supp. 39 (1914). 

7% See ante, p. 216. 

% In Huston v. Freemansburg, 212 Pa. 548, 61 Atl. 1022 (1905). 
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and the frequency with which such.suits are brought, after making 
liberal allowance for groundless claims, is the strongest evidence 
of the amount of injury inflicted and of the justice of the rule 
allowing a recovery. Every argument in favor of the maintenance 
of actions for negligence in general is also an argument in favor 
of that particular class of actions for negligence which are brought 
to recover damages for personal injuries due to fright caused by 
defendant’s negligence. 

But it is said that the award of damages for nervous shock 
caused by fright will make possible recovery for fraudulent claims. 
Yet this reason in itself has never been held sufficient to deny re- 
covery for real injuries the existence of which have been proved 
under the rules of procedure established for the purpose of ascer- 
taining facts. The Supreme Court of Pennsylvania, in Huston v. 
Freemansburg,”° complains of “the large proportion of exaggeration 
and even of actual fraud in the ordinary action for physical in- 
juries from negligence,” but it does not go so far as to say that on 
this account no recovery should ever be allowed for physical in- 
juries resulting from negligence. Why, then, deny the right of re- 
covery for actual physical injuries inflicted in a particular manner 
— through nervous shock caused by fright — simply because 
fraudulent claims of this character may be preferred? 

In the language of Evans, J., in Alabama Fuel & Iron Co. v. 
Baladoni: ® 
“Tt may be that physical injuries springing out of fright are easily simu- 
lated and relief granted in such instances would open the door to fraud 
and imposture; but this is a matter involving the proof of the case and 
is addressed rather to the good sense and honesty of purpose of our 
juries than to the courts.” 


To the same effect, also, it is said, per Gaines, J., in Hill v. 
Kimball,” 
“That a physical personal injury may be produced through a strong 
emotion of the mind there can be no doubt. The fact that it is more 
difficult to produce such an injury through the operation of the mind 
than by direct physical means affords no sufficient ground for refusing 





% 212 Pa. 548, 61 Atl. 1022 (1905). 

76 15 Ala. App. 316, 321 73 So. 205 (1916). 

™ 76 Tex. 210, 215, 13 S. W. 59 (1890). And see to the effect Dulieu ». White & 
Sons, [1901] 2 K. B. 669, per Kennedy, J. 
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compensation in an action at law when the injury is intentionally or 
negligently inflicted. It may be more difficult to prove the connection 
between the alleged cause and the injury, but if it be proved, and the 
injury be the proximate result of the cause, we cannot say that a recov- 
ery should not be had.” 


The fourth reason is closely akin to the third, but is based not 
so much on the idea of forbidding the presentation of claims as 
upon the incapacity of the jury to discriminate between meritorious 
and fraudulent claims and upon its further incapacity to deter- 
mine the proper amount of recovery for injuries of this character. 
But the very function of the jury is to sift evidence and to deter- 
mine whether an injury has been proved, the extent of the injury, 
and the proper measure of compensation in money. The problem 
of determining liability in actions for physical injuries due to 
nervous shock caused by fright is largely one of tracing the chain 
of causation from the fright to the ultimate physical injury. Dam- 
ages are allowed for nervous shock when accompanied by impact. 
The absence of impact, however, makes such damages no more 
difficult to trace. In like manner the proper measure of recovery 
for physical injuries generally is difficult to determine. But the 
law does not, on that account, deny all recovery. Nervous shock 
resulting from fright is just one species of physical injury, and the 
rules of law, governing the right of recovery therefor, and the meas- 
ure of recovery, are, or should be, the same as in all other cases of 
physical injury.”* The refusal to apply these general rules to ac- 
tions for this particular kind of physical injury is nothing short of a 
denial of justice.”® “Such a course,” it is said, per Kennedy, J., 
in Dulieu v. White & Sons,®° 


“involves the denial of redress in meritorious cases, and it necessarily 
implies a certain degree of distrust, which I do not share, in the capacity 
of legal tribunals to get at the truth in this class of claim. My experi- 
ence gives me no reason to suppose that a jury would really have more 
difficulty in weighing the medical evidence as to the effects of nervous 





78 Alabama Fuel & Iron Co. v. Baladoni, 15 Ala. App. 316, 73 So. 205 (1916). And 
see the recent case of Janvier ». Sweeney and Barker, [1919] 2 K. B. 316, allowing a 
recovery for illness caused by fright, produced by false statements and threats. 

79 Simone v. Rhode Island Co., 28 R. I. 186, 195, 66 Atl. 202 (1907), where the denial 
of recovery on the ground of expediency is characterized, per Parkhurst, J., as “a 
pitiful confession of incompetence on the part of courts of justice.” 

80 [1901] 2 K. B. 660, 681. 
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shock through fright, than in weighing the like evidence as to the effects 
of nervous shock through a railway collision or a carriage accident, 
where, as often happens, no palpable injury, or very slight palpable in- 
jury, has been occasioned at the time.” 


If A, by his negligence, brushes slightly against B, a pregnant 
woman, and while doing her no injury by the impact, yet frightens 
her so badly that a nervous shock results from the fright — not 
from the impact — and the nervous shock causes B to have a mis- 
carriage, it is admitted that she may recover from A for the physical 
pain and suffering endured by her in the shock and miscarriage. 
But, it is said, if A is driving negligently on the street, and stops 
his horse within a few inches of impact with B, but frightens her 
just as badly as in the former case, with the resultant nervous 
shock and miscarriage, B may not recover from A,* albeit her 
physical injury is just as great as before and just as much due to 
A’s fault. A rule of liability so highly technical, so completely 
without foundation in reason, is not out of place in a primitive 
system of jurisprudence, but is unworthy of any system based on 
the theory of granting redress for every substantial wrong. 

The fallacies of the arguments by which the rule denying recov- 
ery has been supported, the essential reason of the rule, and the 
grave injustice of its application have been so often exposed that 
it is high time our courts — many of them operating under con- 
stitutions solemnly guaranteeing remedies for every injury ® — shall 
no longer deny redress for that particular personal injury which is 
due to nervous shock caused by fright. No vested rights have been 
acquired under decisions denying such a recovery, and no incon- 
venience or injustice, but rather a tardy justice, would result from 
the courageous action of the courts in these jurisdictions overruling 
their former decisions, as was done in England, and establishing 
the rule of reason and justice, to this extent making good the boast 
of the law that it provides a remedy for every wrong.® 

81 Mitchell v. Rochester Ry. Co., 151 N. Y. 107, 45 N. E. 354 (1806). 

8 Witness, for example, the Ohio Constitution, Art. I, sec. 16: “All courts shall be 
open, and every person, for an injury done him in his land, goods, person, or reputation, 
shall have remedy by due course of law; and justice administered without denial or de- 
lay.” Yet, the Supreme Court of the State, in Miller v. Baltimore, etc. R. Co., 78 Oh. St. 
309, 85 N. E. 499 (1908), has denied justice and refused any remedy for that par- 
ticular injury done to one’s person which results from nervous shock caused by fright. 


8 See Stewart v. Arkansas Southern R. Co., 112 La. 764, 36 So. 676 (1904); Green v. 
Shoemaker, 111 Md. 69, 73 Atl. 688 (1909). 


























DAMAGES FOR FRIGHT 279 


In those jurisdictions in which recovery for nervous shock caused 
by fright is denied, consistency requires that where physical impact 
and fright are coincident in point of time and are followed by 
shock resulting in physical injuries, no recovery shall be allowed 
for the physical injuries and shock if they are caused by the fright 
alone. In other words, the physical impact must not only accom- 
pany the fright, but must in part, at least, cause the shock in order 
to enable the plaintiff to recover for the shock and its effects. And 
this is the position taken in the New York case of Hack v. Dady.™ 

As a general rule, however, even in the jurisdictions denying 
recovery for nervous shock caused by fright without impact, if it 
is shown that fright and impact were coincident in point of time, 
recovery is allowed for the resulting shock and physical injuries 
without inquiry as to whether the shock was caused by the con- 
currence of fright and impact or by fright alone.* The cases which 
thus allow a recovery for injuries resulting from fright when ac- 
companied by impact impliedly admit the justice of recovery for 
the physical consequences of fright, and in undertaking to deny 
such recovery where the fright is not accompanied by impact are 
thrown back upon untenable arguments based largely upon the 
difficulty of proving the tort and damages in the absence of impact. 
With the demonstration of the insufficiency of these arguments, 
the only obstacle remaining in these jurisdictions to the allowance 
of a recovery for nervous shock resulting wholly from fright is the 
existence of precedents denying such a recovery. As stated before, 
however, these precedents do not establish a rule of property. 
They merely constitute a limitation on the administration of jus- 
tice in a particular class of cases —a limitation indefensible in 
logic and unjust in operation, which should therefore be abolished 
as a step forward in the development of an enlightened system of 
jurisprudence. 

Both in the jurisdictions in which recovery for nervous shock 
caused by fright without impact is denied,* and also in those in 





8 142 App. Div. 510, 127 N. Y. Supp. 22, 25 (1911). 

8 Samarra v. Allegheny Valley St. Ry., 238 Pa. 469, 86 Atl. 287 (1913); McGee ». 
Vanover, 148 Ky. 737, 147 S. W. 742 (1912); Buchanan v. West Jersey R. Co., 52 
N. J. L. 265, 19 Atl. 254 (1890); Homans ». Boston Elevated R. Co., 180 Mass. 456, 
62 N. E. 737 (1902); Jones v. Brooklyn Heights Ry. Co., 23 App. Div. 141, 48 N. Y. 
Supp. 914 (1897); Denver, etc. R. Co. v. Roller, too Fed. 738 (1900). 

86 Fleming v. Lobel, 59 Atl. (N. J. L.), 28 (1904). 
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which as a general rule it is allowed,*’ such recovery is denied if 
the plaintiff’s fright proceeds not from fear of personal injury to 
himself but®from fear of injury to his property, or to the person of 
another. Thus, it is said, per Kennedy, J., in Dulieu v. White & 
Sons: 88 “The shock, where it operates through the mind, must be 
a shock which arises from a reasonable fear of immediate personal 
injury to oneself. A has, I conceive, no legal duty not to shock 
B’s nerves by the exhibition of negligence towards C, or towards 
the property of B or C.” And the rule has been applied to deny a 
recovery to a plaintiff who has been frightened by an attack made 
upon her husband in her presence,*® or has sustained a severe 
nervous shock and permanent impairment of health from seeing 
her daughter dragged along a railway platform because of the 
negligence of the railway company’s employees in starting the 
train.” 

In a few jurisdictions, however, the validity of this exception 
has been denied, at least under certain circumstances. Thus, a 
married woman has been allowed to recover for nervous shock 
caused by fright at injury or threatened injury to her husband,” 
her child, her property,® or to third persons in no wise related 
to her. In some of these cases recovery is allowed on the ground 
that the plaintiff was pregnant at the time of her fright, and the 
defendant knew, or should have known, of her condition.® But in 





87 Dulieu v. White & Sons, [1901] 2 K. B. 669; Sanderson v. Northern Pac. Ry. Co., 
88 Minn. 162, 92 N. W. 542 (1902); Mahoney v. Dankwart, 108 Iowa, 321, 79 N. W. 134 
(1899). 

88 [rgo1] 2 K. B. 660, 675. 

89 McGee v. Vanover, 148 Ky. 737, 147 S. W. 742 (1913); Bucknam v. Great Northern 
R. Co., 76 Minn. 373, 79 N. W. 98 (1899). 

% Cleveland, etc. R. Co. v. Stewart, 24 Ind. App. 374, 381, 56 N. E. 917 (1900). 
And see also Southern R. Co. v. Jackson, 146 Ga. 243, 91 S. E. 28 (1916), holding 
defendant not liable for injury to plaintiff caused by fright at the seeing her child 
mangled. 

% Watson v. Dilts, 116 Iowa, 249, 89 N. W. 1068 (1902); Jeppsen v. Jensen, 47 Utah, 
536, 155 Pac. 429 (1916). 

% Alabama Fuel & Iron Co. v. Baladoni, 15 Ala. App. 316, 73 So. 205 (1916). 

% Engle v. Simmons, 148 Ala. 92, 41 So. 1023 (1906); Lesch v. Great Northern R. Co. 
97 Minn. 503, 106 N. W. 955 (1906). 

% Hill v. Kimball, 76 Tex. 210, 13 S. W. 59 (1890), fright to white woman by assault 
on two negroes. 

% Alabama Fuel & Iron Co. v. Baladoni, 15 Ala. App. 316, 73 So. 205 (1916); 
Engle ». Simmons, 148 Ala. 92, 41 So. 1023 (1906). And see 1 CooLEy, Torts, 
3 ed., 98. 
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Hill v. Kimball® there was no evidence to charge the defendant 
with knowledge of the plaintiff’s condition, and in other cases none 
to show the plaintiff was in fact pregnant or in other than normal 
physical condition.*” Certainly the right of recovery in such cases 
cannot, upon principle, be made to turn upon the sex or condition 
of the plaintiff, and the logical tendency of these cases is towards * 
the adoption and application of the broad rule of liability in all 
cases in which the defendant while in the commission of a wrongful 


act causes fright to the plaintiff, resulting in nervous shock and 
physical injury. 


(Ve 


Archibald H. Throckmorton. 


WESTERN RESERVE UNIVERSITY. 





% 76 Tex. 210, 13 S. W. 59 (1890). 


% Watson »v. Dilts, 116 Iowa, 249, 89 N. W. 1068 (1902); Lesch v. Great Northern 
R. Co., 97 Minn. 503, 106 N. W. 955 (1906). 
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THE PROGRESS OF THE LAW: CORPORATIONS — 


A summary statement of some 1919 or 1920 decisions on the 
law of corporations, with occasional comment, follows: 








DISTINCTION BETWEEN A CORPORATION ‘AND AN 
UNINCORPORATED BUSINESS UNIT 


Crocker v. Malley.' By the terms of the federal income tax law 
of 1913 trustees were not liable to pay a certain tax upon dividends 
received from a corporation that was itself liable to a tax on its 
income, but such tax was payable by “every corporation, joint- 
stock company or association, and every insurance company, or- 
ganized in the United States, no matter how created or organized, 
not including partnerships.” The plaintiffs were trustees, and had 
received dividends from a corporation that was itself liable to a tax 
on its income. They were trustees of what would popularly be 
known as a business trust, and the terms of the trust were such that 
the persons entitled to the benefits of the trust were cestui que trusts 
and not partners. Williams v. Milton? The taxes in question were 
assessed to the plaintiffs as a joint-stock association. The court 
held that they were entitled to recover the taxes so assessed, which 
had been paid under protest. 

As the plaintifis were trustees, and as trustees were not expressly 
made liable for such a tax, 


“if they are to be subjected to a double liability the language of the 
statute must make the intention clear. . . . The trust that has been de- 
scribed would not fall under any familiar conception of a joint-stock as- 
sociation, whether formed under a statute or not. . . . It would bea wide 
departure from normal usage to call the beneficiaries here a joint-stock 
association when they are admitted not to be partners in any sense, and 
when they have no joint action or interest and no control over the fund. 
On the other hand, the trustees by themselves cannot be a joint-stock 
association within the meaning of the act unless all trustees with dis- 
cretionary powers are such, and the special provision for trustees [in the 
income tax law] is to be made meaningless. We perceive no ground for 





1 249 U. S. 223 (1919). 2 215 Mass. 1, 102 N. E. 355 (1913). 
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grouping the two — beneficiaries and trustees — together, in order to 
turn them into an association, by uniting their contrasted functions and 
powers, although they are in no proper sense associated. It seems to be 
an unnatural perversion of a well-known institution of the law.” * 


The court also remarked that it presumed the double taxation 
was for the purpose of discouraging combinations by which one 
corporation holds controlling interests in other corporations which 
in their turn may control others, and that the facts showed that 
there was no such combination in this case. 

The legal conception of a corporation is distinct from that of 
human beings who, as trustees, carry on a business; but the federal 
legislature might expose a corporation and business trustees to 
similar taxes, and it may well be that such legislation is desirable. 
The only question before the court was one of legislative intent. 
Tax laws must be strictly construed, and the law should not there- 
fore be construed to tax the same business income twice, unless the 
intent to do so was clearly expressed. 


Home Lumber Co. v. Hopkins.’ A business unit was a trust, as 
distinguished from a partnership. Walliams v. Milton. The con- 
stitution of Kansas provided that the term “corporations” “shall 
include all associations and joint-stock companies having powers 
and privileges not possessed by individuals or partnerships,” and 
the court held that the trust fell within this definition. 


FORMATION OF CORPORATIONS 


Schmitt v. Kulamer.® It is not illegal for an attorney employed to 
form a corporation to procure persons to sign the certificate of 
incorporation who are not intended to have any interest in the 
corporate venture. After the formation of the corporation such 
persons remain liable on their subscriptions contained in the paper 
signed by them until, but only until, they have transferred their 
stock with the consent of the corporation. Consent of the corpora- 
tion is not necessarily shown by an entry upon its books. 


Hess Warming & Ventilating Co. v. Burlington Grain Co." This 
decision should be contrasted with the earlier decision in Bank v. 





3 249 U. S. 223, 233, 234 (1919). 4 190 Pac. (Kan.) 601 (1920). 
5 215 Mass. 1 (1913). ® r10 Atl. (Pa.) 169 (1920). 
7 217 S. W. (Mo.) 493 (1910). 
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Rockefeller,’ which construed the Missouri statutes regulating the 
formation of corporations. They provided that the articles of 
agreement should set out the amount of the capital stock and “that 
the same has been bona fide subscribed, and one half thereof actually 
paid up in lawful money of the United States;” that a copy of the 
articles of agreement should be filed in the office of the Secretary of 
State, and that the Secretary of State “‘shall give a certificate that 
said corporation has been duly organized, and the amount of its 
capital, and such certificate shall be taken by all courts of this State 
as evidence of the corporate existence of such corporation.”’ The 
plaintiff alleged that certain articles of agreement contained state- 
ments as to the capital subscribed and paid up which were false 
and were known by the subscribers to be false, and that therefore 
no corporation had been formed. But the court refused to hold 
that the legislature intended that the making of honest statements in 
the articles of agreement should be a condition precedent to in- 
corporation, and held that the legislature intended the certificate 
by the Secretary of State should have all the force and effect of a 
legislative charter (the court at places speaks of the corporation 
as being a corporation de facto, but, on this interpretation of the 
statutes, it would of course be a corporation de jure, with its charter 
subject to forfeiture in quo warranto). 

In the principal case ® the court construed the Missouri statutes 
regulating the increase of capital stock. They provided that “any 
corporation increasing its capital stock shall, before the same shall 
take effect, cause to be paid up of such increase of capital not less 
than fifty per cent in lawful money of the United States;” that a 
statement should be filed in the office of the Secretary of State,!° 
‘“‘who shall thereupon issue a certificate that such corporation has 
complied with the law—and the amount to which such capital 
stock is increased or decreased; and such certificate shall be taken 
in all courts of this state as evidence of such increase or decrease 
of stock, and thereupon the capital stock of such corporation shall 
be increased or diminished to the amount specified in such cer- 
tificate.”’ 

A statement was filed in the office of the Secretary of State, 
stating that the full amount of an increase of capital stock had been 





8 195 Mo. 15, 93 S. W. 761 (1906). 9 217 S. W. (Mo.) 493 (1919). 
10 Rev. Stat. Mo., § 3356 (1909). 
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paid up; and the Secretary of State issued the certificate contem- 
plated under this provision. The plaintiff wished to show that the 
statement was false, and that nothing had been paid on such in- 
creased stock. The court below gave judgment for the defendant; 
but the Supreme Court reversed this, distinguished the case from 
Bank v. Rockefeller, went behind the certificate, inquired into the 
fact of payment, and held the stock not to have been increased. It 
is submitted that the decision is right, and, moreover, that the 
statutory provisions here construed are similar to those construed in 
Bank v. Rockefeller, and that a like construction should have been 
given to the provisions there construed. 

In the principal case, an unsecured creditor of a corporation ob- 
tained a decree cancelling a deed acquired by the purchaser at a 
foreclosure sale of corporate property given as security for certain 
second mortgage bonds. The statute forbade an increase of the 
bonded indebtedness beyond the amount of the “authorized cap- 
ital.”” The alleged increase of stock was made as a basis for an 
increase of the bonded indebtedness. As the stock was not in- 
creased, these second mortgage bonds were held to be invalid. 
The purchaser at the foreclosure sale had actual or constructive 
notice that the stock had not been properly increased. 

It should be added that the second mortgage bonds might also 
have been held to be invalid on other grounds mentioned by the 
court but not here discussed. 


PAYMENT OF SUBSCRIPTIONS TO CAPITAL STOCK 


Dee Co. v. Proviso Coal Co." A and B conveyed their business 
to a corporation and received $25,000 par value of the corporation’s 
stock in payment. The corporation became insolvent, and A and B 
were held liable to pay the difference between $25,000 and the 
actual value of the property transferred to the corporation. Ju- 
dicial inquiry as to the actual value was made. The “good faith” 
of A and B was not questioned; but “payment with property for 
capital stock is no payment except to the extent of the true value 
of the property.” 

The conditions on which a corporation may issue stock are for 
the legislature to determine. It is a statutory question, not a 
common-law question. 

1 290 Ill. 252, 125 N. E. 24 (1919). 
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Several legislatures have within the last decade authorized cor- 
porations to issue shares without a par value, and powerful argu- 
ments can be made for the wisdom of such legislation. So far as 
creditors are concerned there is, under such legislation, nothing to 
be said but caveat creditor. 

If the legislature requires the corporation to have a par value — 
to put the dollar sign on the stock — it is conceivable that a legisla- 
ture might nevertheless permit the stock to be issued on terms which 
had no relation whatever to such dollar sign. It might expressly 
authorize shares to be issued at a discount or for overvalued prop- 
erty. Such legislation is regrettable, but it is not beyond legisla- 
tive competence.” , 

But the usual statutory situation is that the legislature requires a 
par value, and requires ‘‘payment”’ of that par value. The reason- 
able interpretation of such statutes is that the legislature did 
not intend the shares to be issued at a discount or for overvalued 
property, that a protection to creditors was contemplated, and that 
the legislative intent would be defeated unless there be payment in 
cash equal to the par value of the shares, or in property of a market 
value equal to the par value of the shares. Under such legislation 
a corporation would be unauthorized to issue stock at a discount, 
or for property taken by the corporation at a valuation in excess of 
its market value. 

Despite the extraordinary English decisions and the decisions of 
many American courts made in the nineteenth century, the tend- 
ency of American courts, certainly since the decision of See v. Hep- 
penheimer,'* has been to insist upon an actual, as distinguished from 
a conventional, payment. The principal case so interprets the Illi- 
nois statute in question. : 

It may be added that, where stock is issued for property, and 
there is room for an intelligent difference of opinion as to the market 
value of that property, the value set upon the property by the cor- 
poration should stand, unless plainly wrong. This much leeway may 
well be given. But there was nothing in the facts of the principal 
case to bring it within such a rule. ; 


Wallace v. Weinstein.* Under the law of Delaware a corporation 
cannot lawfully capitalize prospective profits. 


12 See subd. g of § 1105 E of the Code of Virginia, 1904. 
3 69 N. J. Eq. 36, 61 Atl. 843 (1905). 14 957 Fed. 625 (1910). 
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Zierath v. Claggeit.°. The court held that where stock was im- 
properly issued for overvalued property, and the original subscribers 
were therefore liable to creditors, the same liability attached to all 
transferees of the stock. It did not distinguish between transferees 
who were bona fide purchasers of the stock and those who were not. 

Statutes forbidding the issue of stock having a par value for 
overvalued property should be, and usually are, construed not 
to negative corporate capacity, but only to negative corporate 
authority to make such an issue. For if the transaction were held 
to be utterly void, the alleged subscribers, if sued to complete 
the payment of their subscriptions, would escape on the ground 
that they were not subscribers at all. 

There has been an illegal transaction, and it is for the courts 
to apply an appropriate remedy. Such remedy is found by predicat- 
ing the same results upon the transaction as would follow if there 
had been (1) a subscription to the stock, and (2) a separable agree- 
ment between the subscriber and the corporation that the shares 
should be deemed to be full paid although they were not in fact full 
paid. In such case the subscription would stand, and the agree- 
ment for a conventional payment would be stricken down as illegal, 
the payment actually made would be treated only as a payment on 
account, and the subscriber would be under liability to complete 
the payment. 

If the original subscriber transfers his stock to a person having 
notice that the stock was improperly issued as full paid, the courts 
may reasonably impose upon the transferee an obligation similar 
to that which they impose upon the transferor. But it should be 
recognized that the liability both of the subscriber and of his trans- 
feree with notice is not predicated upon the actual agreement of the 
parties, but is imposed by law because the actual agreement was 
illegal. 

A legislature might no doubt go further and make liable every 
holder of stock, including bona fide purchasers, if the stock had not 
been fully paid. And the recent case of Shugart v. Maytag * inter- 
prets the South Dakota statute as contemplating that result. But 
the imposition of such liability upon a purchaser of stock issued as 
full paid by the corporation who had no notice that it had been 
improperly so issued, goes beyond the bounds of what a court may 


18 188 Pac. (Cal. App.) 837 (1920). 16 176 N. W. (Iowa) 886 (1920). 
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reasonably do. The decision in the principal case is, it is submitted, 
plainly wrong. 

The case is easily distinguishable from Perkins v. Cowles." 
There stock had been issued, and there had been a payment of less 
value than the par value. The transferee was led by the represen- 
tations of his transferor to believe that the stock had been issued 
as full paid by the corporation; but the transferee failed to establish 
that the corporation had issued it as full paid, or had represented 
that it was so issued. Under such circumstances the court properly 
held the transferee to be under a liability to complete payment. In 
that case the corporation had a claim against the subscriber for a 
further payment, and the transferee of stock issued as only partially 
paid must complete the payment if the corporation calls for such 
further payment while he is the holder of the stock. But in the 
principal case the corporation had issued the stock as full paid; 
there was no corporate asset for a further payment; such further 
payment could only be required through imposition of liability, 
and there is no proper basis for imposing such liability upon a 
person who was neither a party to the illegal transaction nor a 
purchaser with notice of the product of such illegal transaction. 

The overwhelming weight of authority in this country is against 


the imposition by the courts of liability upon the purchaser of 
stock issued by the corporation as full paid who had no notice 
at the time of his purchase that it had been improperly so issued. 
For a recent case, see Smoot v. Larsen.'® 


PROMOTERS 


Hart-Toole Furniture Co. v. Shahan.° Shahan was employed by 
persons who intended to form a corporation for the purpose of carry- 
ing on a furniture business. He supervised the preparation of a 
store, and appraised articles which the organizers wanted to purchase. 
After the services were rendered the corporation was formed, as 
planned, and the corporation, by its manager, agreed to pay plain- 
tiff for these services. The court sustained a verdict for the plaintiff, 
on the ground that “the receipt of the benefit of past service is a 
sufficient consideration to support a subsequent agreement therefor” 
in such a case. 


7 157 Cal. 625, 108 Pac. 711 (1910). 18 189 Pac. (Idaho) 1105 (1920). 
19 220 S. W. (Tex. Civ. App.) 181 (1920). 
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It is submitted that the result is right, but that it is unfortunate 
to base it upon such reasoning. When Shahan performed the 
services for the organizers, they were [bound personally to pay 
him. All parties contemplated that the corporation, when formed, 
would take over the obligation of the organizers; if the corporation, 
when formed, promised Shahan to do so, there was a proper basis 
for predicating a novation, Shahan accepting the corporation as 
his debtor in place of the organizers. 


Carle v. Corhan2° Plaintifis owned a lease of real estate, a 
theatre license, and certain contracts and personal property. On 
November 29, 1916, they entered into a written contract whereby 
they agreed to sell all this property to “The American Theatre, Inc., 
a corporation in process of formation.” The defendants Carle 
and Monjot intended to form such a corporation, and negotiated 
the purchase. To the contract were affixed the names of the plain- 
tiffs, and the name “American Theatre Co. Inc., by F. Carle.” 
Forthwith, part of the consideration was paid in cash, and the 
plaintiffs executed a transfer of the lease and license to the “ Ameri- 
can Theatre, Incorporated.”” On December 6, 1916, a paper was 
executed purporting to be a deed of trust conveying this property 
to a trustee to secure the unpaid purchase price represented by 
sundry notes. The deed of trust was signed “American Theatre 
Co. Inc. F. Carle Pres., Will Monjot, Sec.” (The acknowledgment 
was in due form for an acknowledgment by a corporation.) The 
notes were signed in the same manner. On December 15, 1916, 
the American Theatre, Incorporated, became a legal unit. This 
corporation took over the property from the promoters, and as- 
sumed liability on the notes. The corporation thereafter paid the 
plaintiffs $100 on one of the notes, and gave a new note (presumably 
for the balance of the note on which $100 had been paid), signed in 
the same manner as the original note. 


The court held that Carle and Monjot were not personally liable 
on the notes. 


“There is a general rule that persons dealing with promoters of cor- 
porations to be thereafter formed are allowed the double security of the 
promoters and the corporation when it comes into being; but where it 
appears that the credit was extended solely to a corporation which was 





20 103 S. E. (Va.) 699 (1920). 
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then in process of formation, and which shortly thereafter procured its 
charter, the rule does not apply.” # 


Outsiders may, at the instance of promoters, make an offer to a 
corporation to be formed which may be accepted by the corporation, 
when formed, if not previously withdrawn. But the transactions 
of November 29 and December 6 cannot fairly be construed as 
amounting only to this. The promoters wanted the outsiders to 
be forthwith bound; they wanted and received immediate delivery 
of the property, and the contract then made and the notes then 
given were their contract and their notes. 

But where a contract is made by promoters avowedly in behalf 
of a corporation to be formed, the parties intend that the promoters 
shall serve only as a stop-gap, and it is proper to imply consent in 
advance by the outsiders to a novation whereby the corporation 
is to be taken in place of the promoter. If after the corporation is 
formed there are dealings between the outsiders and the corporation 
in which the corporation recognizes itself as bound, there is no 
reason why it should not be found that a novation has been ac- 
complished (if the formalities are satisfied which are required by 
law for the kind of contract in question, —for example, if there be a 
writing where a contract is made relating to the sale of real estate). 

If new notes had been issued in place of all the notes given on 
December 6, there would clearly be an end of the promoters’ lia- 
bility. And when the $100 was paid, and one new note was given, 
the trier of the facts might well find that the outsiders and the cor- 
poration impliedly agreed that their obligations and rights should 
be the same as though new notes had been given in place of all 
the old notes. This would give the promoters an equitable defense 
against liability on the old notes. 

It may be added that, if the outsiders may fairly be held to have 
contracted in advance to take the corporation in place of the pro- 
moters, and the corporation, when formed, offers to take the place 
of the promoters, the refusal of the outsiders then to enter into a 
novation should be a defense to the promoters. 

In Kelner v. Baxter™ the argument was not made that the con- 
tract with the promoters might fairly be interpreted as contemplat- 
ing a novation; and, moreover, after the company was formed! there 
were no dealings between it and the outsiders, and it does not 

*L 103 S. E. (Va). 702, 703 (1920). 2 L. R. 2 C. P. 174 (1866). 
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clearly appear even that the company offered to the outsiders to 
take over the liability in the place of the promoters. 


In re Olympic Reinsurance Co.* An existing company offered its 
shares for public subscription. The offering was underwritten by 
A, and A made a sub-underwriting agreement with B. In considera- 
tion of the promise of payment by A to B of certain commissions, B 
agreed to subscribe for a certain number of shares in default of 
public subscription; handed A what the court found to be the 
equivalent of an application for shares; and agreed that the applica- 
tion should be irrevocable and that “this contract shall notwith- 
standing any withdrawal on our part be sufficient to authorize 
and empower the Directors to allot to us the above-mentioned 
shares and enter our name on the Register of Members in respect 
thereof.” A handed the contract to the company. The question 
chiefly considered by the court was whether the directors had 
authority to allot the shares to B, in spite of and after an attempt 
by him to withdraw, and the court held that they had. 

Here was a contract between A and B, under which B contracted 
with A that he would keep open an offer to C. If B has promised A 
to keep open an offer to A, A may accept, despite an attempted 
withdrawal, — the courts impose upon B the same consequences as 
would have followed if he had had the state of mind which he 
agreed to have. It is a step beyond that doctrine to hold that C, 
a beneficiary of the contract between A and B, may accept an offer 
of B’s, which B has agreed with A should remain open to be ac- 
cepted by C; but it is submitted that that step may properly be 
taken. 

The court held B to be bound, but by a different process of 
reasoning. It said that B had given authority to A to carry out the 
sub-underwriting agreement; that this authority extended not only 
to the making of the application but also to the maintenance of the 
application to the date of_its acceptance by the company, that such 
an authority was coupled with an interest (the interest of the under- 
writers to be partially relieved from the burden of their contract 
with the company), and therefore was irrevocable, relying on Car- 
michael’s Case.* In that case the authority from B to A to apply 
for an allotment in the name of B was express, and was expressly 





% [1920] 2 Ch. 341. % [1896] 2 Ch. 643. 
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made irrevocable; in the principal case the court is of opinion that 
an intent to give an irrevocable authority is fairly to be implied. 

It is an open question whether the American courts will follow 
this doctrine, but it is submitted that such a doctrine is un- 
objectionable as a matter of legal reasoning, and is highly desira- 
ble as a means of satisfactorily enforcing such agreements. If B, 
for a consideration, makes A his agent, and agrees that the agency 
shall be irrevocable, and it is intended by the parties that A shall be 
entitled to exercise this power for his own benefit, then there is not, 
in substance, any fiduciary relationship between A and B. A has 
not agreed to act for B; on the contrary, B has agreed that A may, 
in B’s name, do an act for A’s protection. Therefore all objection 
drops to imposing upon B the same consequences as would have 
followed if he had continued in the state of mind in which he 
_ agreed to continue. 


DE FACTO CORPORATIONS 


Pilsen Brewing Co. v. Wallace.” A corporation was duly formed, 
named the Farmers Grain and Feed Co. Thereafter there was 
an attempt to change its name to the Chicago Grains and Feed 
Co., but this was abortive, as all the statutory provisions were not 
complied with. Thereafter there was, in form, a contract made by 
the Chicago Grains and Feed Co. with the plaintiff. Held, that the 
attempted change of name had not destroyed the Farmers Grain 
and Feed Co., that it was bound on the contract made in the name 
of the Chicago Grains and Feed Co., and that the members of such 
corporation were exposed to no liability under the contract. 


ULTRA VIRES TRANSACTIONS 


McAlvaine v. Foreman. Certain persons purported to organize 
a corporation with power to acquire a leasehold estate in land, to 
maintain and improve a building thereon, and to do certain other 
acts. The incorporators had no intention that the corporation 
should do any of the other acts. The Illinois statute did not au- 
thorize the organization of a corporation for the purpose of ac- 
quiring and holding real estate. In form, a corporation was 





% 201 Ill. 59, 125 N. E. 714 (1919). 26 292 Ill. 224, 126 N. E. 749 (1920). 
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organized and a lease of real estate was delivered in which the 
alleged corporation was lessee. It is not entirely plain from the 
opinion of the court whether it holds that a corporation was formed, 
but, assuming that a legal unit was formed, the court holds that it 
was ultra vires for it to acquire the lease. The lessor received rent 
under the alleged lease for 29 years. The court held that “where 
the act done by the corporation is beyond its legal powers the act 
is wholly void and of no legal effect and the legality of the act may be 
raised by any party affected by it”; and that the assigns of the 
lessor were entitled to a decree declaring the lease null and void 
and the claims of all persons claiming under said lease to be of no 
effect. 

Brief comment on this case would be so inadequate that no 
comment is made. 


Bishop Mfg. Co. v. Sealy Oil Mill Co2" A corporation operating 
cotton gins has authority to buy cotton seed from farmers, as part 
of a transaction in which the farmers bring their cotton to the 
corporation to be ginned, and to sell the cotton seed so obtained; 
but it has no authority to contract to sell at a future time an amount 
of cotton seed which it has not then on hand, and which is not 
based upon any estimate of the amount of seed which it can be 


foreseen, with reasonable certainty, will be acquired from customers. 
Such a contract would amount to speculating in the cotton seed 
market, is ultra vires, and the buyer cannot sustain an action for 
damages for failure by the corporation to deliver the cotton seed. 


PURCHASE BY A CORPORATION OF SHARES OF ITS 
OWN STOCK 


Gasser v. Great Northern Ins, Co” If a corporation, upon an 
issue of its stock, promises to refund the money paid therefor unless 
it changes its place of business, and it fails to change its place of 
business, the stockholder may, “where no rights of creditors are 
involved,” on tender of the stock, recover the money paid therefor. 

The American law with respect to the purchase by a corporation 
of shares of its own stock is in an unsatisfactory condition. 

At first blush, it may seem that if a corporation contracts to pur- 
chase shares of its own stock, and particularly if it makes this con- 


27 220 S. W. (Tex. Civ. App.) 203 (1920). 28 176 N. W. (Minn.) 484 (1920). 
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tract at the time it issues the stock, it ought of course to be liable 
on its contract. But this overlooks or overrides the fact that the 
stockholder and the corporation are not the only legal units to be 
considered. The creditors of the corporation must be considered, 
and this includes future creditors as well as present creditors. 

Take the ordinary case of a corporation which is required to put 
a par value on its shares, to obtain payment, and to make a public 
record of the number of shares which it has issued. Such a corpora- 
tion then has a specified amount of capital, and the legislature 
intended that this capital should be a margin of safety for creditors. 
To say that this capital is a trust fund for creditors is, perhaps, to 
make use of a confusing, and therefore an unhappy, phrase. But 
the important truth is that the corporation in dealing with its 
capital has not the same freedom of action that a solvent indi- 
vidual would have in dealing with his. assets; it must, in obedience 
to the legislative intent, consider its creditors, present and future, in 
dealing with the assets which constitute its capital. 

Most courts would concede that it was an elementary proposition 
of corporation law that this capital must not be returned to its 
stockholders (except in liquidation). 

A solvent corporation may not pay dividends out of capital. It 
would make n6 difference if the corporation had expressly agreed 
to pay specified dividends when it issued its stock. Such a con- 
tract would be an unauthorized contract and unenforceable. Now 
a transfer of capital to one of the stockholders for a surrender of 
his stock has precisely the same effect upon creditors as a transfer 
of that amount of capital to all the stockholders by the payment 
of a dividend. 

The objection to a purchase by a corporation of its shares out of 
capital may, perhaps, be phrased by saying that it is contrary to 
the legislative intent that the corporation should effect an unan- 
nounced reduction of its announced capital stock. But it is sub- 
mitted that the preferable phrasing is that it is contrary to the 
legislative intent that the corporation should return any part of its 
capital to its stockholders or to any of them, except in liquidation. 

May a corporation, then, never properly purchase shares of its 
own stock? There would seem to be no occasion for a sweeping rule 
to that effect, and a purchase would be proper under any of the 
following circumstances: (1) if the purchase were made from sur- 
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plus, and the stock carried no liabilities; (2) if the corporation were 
solvent, and it had statutory permission to reduce its capital stock, 
and the court, as a condition precedent to enforcing the contract, 
required the corporation to avail itself of this statutory permission so 
that the purchase price should be in fact paid out of a surplus which 
emerges through the reduction of the capital stock; (3) if the cor- 
poration were solvent, and were in liquidation so that the possibility 
of harm to future creditors might safely be dismissed as negligible. 
The leading case of Dupee v. Boston Water Power Co. may be 
explained and sustained on this ground. 

But the fact that the corporation intends and expects to reissue 
the stock, and so replace the assets now transferred to a stockholder, 
should not be enough to justify the purchase. Non constat that the 
expectation will be realized; if it is not, the creditors will find in the 
corporate treasury not assets but a piece of paper worth nothing 
to them. 

It is submitted that the consideration of the problem by the 
court in the principal case is inadequate and unconvincing. Rights 
of creditors are necessarily involved in any return of capital to 
stockholders, even when that return is made pursuant to a contract, 
if the consideration given by the stockholder is simply a surrender 
of his stock. 


Booth v. Union Fibre Co. A corporation promised to redeem its 
preferred stock at a specified price upon a specified date. At such 
date its liabilities exceeded its assets. Held, that, although the cor- 
poration was not in liquidation and no creditor had asked relief, 
the holder of preferred stock was not entitled to the redemption of 
his stock. The necessary effect of a redemption would be to imperil 
the rights of creditors. 


Johnson v. Canfield Surgart Co." Corporate assets were paid to 
stockholders to such an extent that it became insolvent, and the 
public had no notice of the fact. The existing creditors were paid 
but only by creating other creditors in their place. The court held 
that the stockholders must refund. This is a development of the 
Illinois law a step beyond the doctrine of Clapp v. Peterson.” 





29 114 Mass. 37 (1873). 80 171 N. W. (Minn.) 307 (1919). 
81 292 Ill. ror, 126 N. E. 608 (1920). % 04 Ill. 26 (1882). 
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DIRECTORS AND OFFICERS 


Farwell v. Pyle-National Co.® A corporation acquired a license 
to manufacture and sell certain patented articles, and obligated 
itself to pay therefor a certain sum in cash, plus royalties on a 
specified basis. A director of the corporation purchased from the 
licensors an assignment of all their rights. This purchase was made 
for a consideration less than the actual value of the rights assigned, 
the director had acquired knowledge of the value by reason of his 
position, and the corporation was financially able to make the 
purchase itself at the time the director made the purchase. Held, 
that the benefit of the purchase belonged in equity to the corpora- 
tion (subject to reimbursement of the director for the amount 
paid). 

There is no rule that a director may never purchase from third 
persons the obligations of the corporation for his own account. 
But he must not compete with the corporation in the purchase of 
its obligations. And, if corporate obligations are for sale, it is the 
duty of the director to see to it that the corporation has the first 
opportunity to buy, if it is financially able to buy. It would seem to 
be sound to require a director, whenever he seeks to take advantage 
of the purchase for his own account of a corporate obligation, to 
prove that at the time of the purchase the corporation was either 
unwilling or unable to make the purchase itself. 


Keely v. Black.* ‘The Government wished telephonic service 
under the control of the Bell system provided to Camp Dix. The 
camp was in the territory of the Farmers Telephone Company, 
and an arrangement accomplishing what the Government desired 
was made between the Farmers Telephone Company, and the New 
York Telephone Company which was one of the Bell Companies. 
A part of this arrangement was that the president of the Farmers 
Telephone Company should acquire and turn over to the New York 
Telephone Company a controlling interest in the stock of the Farm- 
ers Telephone Company, and he was to receive a stated sum over 
the par of the stock for so doing. He owned some stock himself, he 
acquired at par all but eighty shares of the remainder, turned over 
his own stock and the stock so acquired, and received the agreed 





% 289 Ill. 157, 124 N. E. 449 (1919). 4 90 N. J. Eq. 439, 111 Atl. 22 (1919). 
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payment. The lower court held that he must pay to the Farmers 
Telephone Company the amount received by him in excess of the 
par: value. The decree of the lower court was reversed, the court 
holding that he had not made a gain out of a sale of corporate 
property. ‘He had a perfect right, as an individual, to purchase the 
stock from the holders thereof at such prices as he and they should 
agree upon, and after buying it he was entitled to sell it again for 
such price as he and a purchaser should agree on.” ‘The court 
moreover noted that the bulk of the benefit of any such payment 
by him to the Farmers Telephone Company as the plaintiff sought 
would inure to the benefit of the Bell Company, as the owner of the 
bulk of the stock, and that such a result would be most inequitable. 

If the whole arrangement involved two inseparable transactions, 
one a sale of the corporate property at less than its value to the 
Bell Company, and the other a payment to the president for the 
stock for more than its value, then the president would indirectly 
have benefited by a sale of the corporate property, and ought to 
disgorge his profit. But the upper court was satisfied that the 
transfer of the corporate property was on fair terms. ‘“‘It is prac- 
tically conceded by the complainant that it was a financial benefit 
to the Farmers Telephone Company to be released from the obliga- 
tion of installing and operating this service.” 


Southern California Home Builders v. Young.* The court, con- 
struing a statute, held that if directors improperly declare and pay 
dividends, the corporation may recover from them the amount so 


paid, even if, without such recovery, the corporation is able to-_pay 
all creditors.® 


Crohon & Roden Co., Lid. v. Rudnick." It was alleged in the dec- 
laration that a corporation had in its possession hides belonging 
to the plaintiff, and that it agreed that the identical proceeds from 
the sale of such hides should be turned immediately over to the 
plaintiff; that the defendant was treasurer of such corporation and 
well knew the terms of the contract between the corporation and the 
plaintiff, and agreed that the identical checks received from any 
sales should be turned over to the plaintiff; that the defendant 


35 188 Pac. (Cal. App.) 586 (1920). 


86 See Appleton v. American Malting Co., 65 N. J. Eq. 375, 54 Atl. 454 (1903). 
87 232 Mass. 544, 122 N. E. 741 (1919). 
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during the time he was treasurer received such checks, and “negli- 
gently and carelessly disregarding the rights of the plaintiff and his 
own promises . . . allowed said checks to be used for other pur- 
poses.” Held, on demurrer, that the declaration stated no cause of 
action in contract, but did state a cause of action for the conversion 
of the checks.2® 



















Leffert v. Jackman.® The Stock Corporation Law required the 
consent of the holders of not less than two-thirds of the stock to a 
mortgage of the corporate property. The officers of the corpora- 
tion assumed in its name to give a mortgage on corporate property 
without procuring such consent. Held, that an assignee of the cor- 
poration for the benefit of creditors is entitled to have the alleged 
mortgage adjudged void.” 





















RIGHTS OF MINORITY STOCKHOLDERS 


Otis-Hidden Co. v. Scheirich™ At common law a stockholder’s 
right to inspect the books of the corporation covers all books and 
records, including correspondence concerning the internal affairs 
of the company between its nonresident president (who was the 
majority stockholder) and the manager. 











Shea v. Parker.” A stockbroker purchased one share of stock in 
a Massachusetts corporation. He-then asked to see the stock and 
transfer books, and for opportunity to take copies and abstracts 
therefrom. He desired to use the information to be so obtained in 
his business as a stockbroker to enable him when inquiries were made 
by prospective purchasers to ascertain if any of the shares were for 
sale, and in “broadening the market”’ for the stock. The court 
held that he was entitled to obtain such information even for such a 
f purpose under the terms of § 30, c. 437, of the Acts of 1903. 
“Tt may be presumed that before enacting the statute the Legislature 
considered the possibility that information thus obtained might as in the 
case at bar have a commercial value distinct and quite apart from the 
























88 See, accord, Peruvian Guano Corporation v. Thompson, gg S. E. (S. C.) 808 (1919)- 
39 227 N. Y. 310, 125 N. E. 446 (1919). 
40 Cf. Royal British Bank v. Turquand, 6 E. & B. 327 (1856); Louisville Ry. Co. v. 
Louisville Trust Co., 174 U. S. 552 (1899). 
41 219 S. W. (Ky.) 191 (1920). 
# 234 Mass. 592, 126 N. E. 47 (1920). 
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stockholder’s interest as a corporate member, and undoubtedly could have 
made the right of examination dependent upon the motive actuating the 
stockholder. It has not however done so. The words conferring the 
right are unlimited, and the statute is mandatory.” 


Southern Pacific Co. v. Bogert.8 The Southern Pacific Company 
controlled, through a subsidiary, the majority of the stock of the 
Houston Railway Company. Pursuant to a reorganization agree- 
ment, mortgages were foreclosed, the properties were acquired by 
the Houston Railroad Company; the old company’s bonds were 
exchanged for bonds of the new; the unsecured creditors were wiped 
out; the minority stockholders of the old company were given the 
right to acquire stock of the new company on the payment of $71.40 
a share (said to be required to satisfy the floating debt and reor- 
ganization expenses and charges), which was a prohibitive as- 
sessment, while the Southern Pacific was enabled to acquire stock of 
the new company upon payment of an assessment of $26 per share 
(said to be the amount required to satisfy reorganization expenses 
and charges) and did acquire all this stock upon paying such as- 
sessment. The court required the Southern Pacific Company to 
deliver to minority stockholders a proper portion of the stock so 
received by it, with a sum equivalent to the dividends received 
therefrom, and interest thereon, upon their payment of the $26 a 
share and interest thereon. 

Of course those who hold or control the majority of the stock of a 
corporation must not obtain an advantage out of any reorganiza- 
tion which is not open on equal terms to the holders of the minority 
stock. Although there had been much litigation over this reorgan- 
ization, the disposition of the case called only for an application of 
this elementary principle, and this is so recognized by the court. 
The stock was received by the Southern Pacific Company in 1891, 
and this suit was not brought until 1913; but in the interval the 
plaintiffs, or some of them, had sought other relief from the reorgan- 
ization, and the court holds that they are not barred by laches. 
“Nor does failure, long continued, to discover the appropriate 
remedy, though well known, establish laches where there has been 
due diligence and the defendant was not prejudiced by the delay.” 

The court sustained one contention of the Southern Pacific Com- 
pany. That corporation showed that it controlled, through a sub- 
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sidiary, a large amount of the unsecured indebtedness of the old 
company, and the court, in effect, made an application of the prin- 
ciple of Northern Pacific Ry. Co. v. Boyd,“ by requiring that some 
provision (the exact nature of which was to be determined by the 
lower court) should be made for giving priority over the stock of 
the new company to so much of the unsecured indebtedness of the 
old company as was controlled by the Southern Pacific Company. 
(The other holders of the unsecured indebtedness were not before 
the court.) 


Brown v. British Wheel Co., Lid.” A company was in great need 
of further capital. The majority, holding ninety-eight per cent of 
the shares, were willing to provide this if they could buy up the 
two per cent minority. The Companies Act provided that “a 
company may by special resolution alter or add to its articles, and 
any alteration or addition so made shall be as valid as if originally 
contained in the Articles.” The majority proposed to pass an 
article giving the holders of ninety per cent of the stock power to 
require any other holder to transfer his shares to their nominee at a 
fair price (there was no question but that the majority were willing 
to pay a fair price). The court restrained the company from adopt- 
ing the article. The court conceded that there would have been no 


objection to an original article in the form of the proposed article, 
but held that the provision permitting alterations must be inter- 
preted to apply only to legal alterations, and that this alteration was 
illegal because not within the ordinary principles of justice and not 
for the benefit of the company as a whole. 

A similar decision was made in Dafen Tinplate Co. v. Llanelly 
Steel Co.® 


RIGHT OF A MINORITY STOCKHOLDER, SUING IN A 
REPRESENTATIVE CAPACITY, TO CONTROL THE 
LITIGATION 


Bernheim v. Wallace.” In Bernheim v. Louisville Property Co., 
the plaintiff sued as a minority stockholder of the Louisville Property 





“4 228 U. S. 482 (1913). 45 [1919] 1 Ch. 290. 
46 [1920] 2 Ch. 124. See the discussion of the rights of the majority and minority in 
30 Harv. L. REv. 335. 


47 186 Ky. 450, 217 S. W. 1916 (1920). 48 185 Ky. 63, 214 S. W. 801 (19109). 
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Company alleging mismanagement of its affairs by its directors, 
asking for the cancellation of certain deeds, an accounting from the 
directors and a majority stockholder, the appointment of a receiver 
and a sale of the corporate assets. The court held that the deeds 
should be canceled, and an accounting made, that there had been 
such mismanagement that directors elected or to be elected by 
the majority stockholder ought not to continue in the control of 
the affairs of the corporation, and said that it was “necessary 
for the court to assume.control of the company’s affairs through a 
receiver,” and that “the properties should be sold by order of court”’ 
and the proceeds distributed to those entitled. The cause was 
remanded for an accounting and all proceedings necessary to a final 
settlement of the affairs of the corporation not inconsistent with the 
opinion of the court. Thereafter by agreement of all parties of 
record in the suit all the property of said corporation was transferred 
to a trust company, upon trust to sell and distribute the proceeds, 
and the parties asked the lower court to enter a judgment under 
which certain deeds of which the plaintiff had complained should 
be canceled, but which otherwise (with unimportant exceptions) 
contained no provisions for obtaining such other relief — including 
an accounting, the appointment of a receiver and a sale of the cor- 
porate assets — as the plaintiff had been adjudged by the higher 
court to be entitled to. The lower court refused to make such dis- 
- position of the case, and the petitioner asked the higher court to 
issue a writ of mandamus pursuant to which it would be the duty 
of the lower court to make such disposition of the case. The higher 
court issued the writ. 

The plaintiff had sued in behalf of himself and of all other minority 
stockholders, and had been successful in his suit. The lower court 
was of opinion that, as the rights of the persons interested had been 
settled by the higher court, and as the plaintiff was suing only in a 
representative capacity, there should be a decree entered in con- 
formity with the opinion of the upper court. The upper court 
recognized that, after the rights of the minority stockholders had 
been settled by its opinion, the plaintiff could make no settlement 
that would be prejudicial to the interest of other minority stock- 
holders, or that would take from them any of the rights to which 
they had been adjudged entitled. But the upper court held that the 
rendering of the opinion did not produce a situation where the only 
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permissible course was to have such a decree entered in the lower 
court as the lower court would have entered pursuant to such 
opinion, if the parties themselves had not agreed upon some other 
disposition of the case; and that it was the duty of the lower court 
to dispose of the case, as the parties agreed, if the rights of the 
minority stockholders would thereby be as fully protected as under 
such a decree. And the court was of opinion that such protection 
was afforded under the plan agreed upon by the parties. 

The trust company, the court said, could liquidate the affairs 
of the corporation more advantageously and with less cost to the 
parties interested than a receiver. 7 

Under the plan agreed upon by the parties, the plaintifi’s suit 
was to’ be dismissed without prejudice in so far as it sought an 
accounting and the recovery of money from certain defendants. 
But the court said that this feature of the plan did not vitiate it. 
“‘ All of its property” had been conveyed by the Louisville Property 
Company to the trust company, and the court said this would in- 
clude, without express mention, such claims, if any, as it had against 
the said defendants, that a dismissal of Bernheim’s suit without 
prejudice left such claims unaffected, and that the trust company 
had the same right and duty to assert and recover these claims as a 
receiver would have had, and would be held to a strict account- 
ability with respect thereto. The soundness of this portion of the 
opinion, and therefore of the decision, is questionable. Of course 
after the rendering of this opinion, the trust company would prob- 
ably protect itself by asserting the claims, but, without such a 
statement from the court, the trust company might, as a practical 
matter, have thought its primary, if not its only, duty under 
the deed was to sell the real estate and distribute the proceeds. 
The agreed plan threw into the dim background the claims of 
the corporation against its directors and majority stockholder and 
it is only by benevolent assumption that one suppresses the sus- 
picion that there was intent so to do. A sounder rule would seem 
to be that if a plaintiff, suing in a representative capacity, is ad- 
judged entitled to certain relief, he may make no settlement of the 
case unless the plan of settlement, unaided by an explanatory ex- 
position of its effect by a court, will clearly and in all respects pro- 
tect the interests of those he represents as fully as would a decree 
entered in conformity with the opinion of the higher court without 
reference to any agreement between the parties. 
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RIGHTS OF HOLDERS OF PREFERRED STOCK 


Michael v. Cayey-Caguas Tobacco Co.** A corporation, having 
eight per cent preferred stock and common stock, was dissolved in 
1918. There had been no profits available for dividends since 1912, 
and no dividends had been paid since 1912. The assets were suffi- 
cient to pay the creditors, to pay the holders of preferred stock the 
par value of their stock, and to leave a balance which was less than 
the par value of the outstanding common stock. The question was 
whether the holders of the common stock were entitled to the 
whole of this balance, or whether the holders of the preferred 
stock were entitled from this balance to a sum equal to eight per 
cent per annum of the par value of the preferred stock from the date 
of the last dividend payment in 1912 to the date of payment. The 
court held that the holders of the common stock were entitled to the 
whole of the balance. 

The provisions governing the preferred stock stated that “the 
holders of preferred stock shall be entitled to receive, when and as 
declared, from the surplus or net profits of the company, a fixed 
yearly cumulative dividend of, but not exceeding, eight per centum 
per annum. . . . In case of liquidation or dissolution of the com- 
pany prior to redemption of the preferred stock, the surplus assets 
and funds of the company shall be applied, first, to the payment 
in full [of the] par value of said preferred shares, and all accrued 
and unpaid dividends thereon, and after such payments, the re- 
mainder of the surplus assets and funds of the company shall belong 
to, and be divided pro rata among, the holders of the shares of com- 
mon stock.” 

Under the Stock Corporation Law, no dividends could be paid 
except from the surplus profits arising from the business. The 
assets were less than debts and the par value of the preferred and 
the common stock, therefore there was no fund available for the 
payment of dividends. The efféct of the provision for cumulative 
dividends was restricted by the court to giving a charge upon sub- 
sequent profits. The thought of the court was that no dividend ac- 
crues until there is a fund available for its payment. 

The holders of the preferred stock probably expected, in case of a 
dissolution, to receive (before any payment was made to common 





49 190 App. Div. 618, 180 N. Y. Supp. 532 (1920). 
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stockholders), in addition to their capital, a sum of money equal to 
dividends at the prescribed rate over the period when no such divi- 
dends had been paid. Strictly, such a payment would be interest, 
and not dividends. 

The decision shows the need of carefully wording the provisions 
which are intended to assure preferred stockholders of a claim, 
superior to any rights of common stockholders, to the repayment 
of their capital, and the ultimate payment of an income therefrom 
at a stated annual rate. Although it is wlira vires for a corporation 
to guarantee dividends, there would seem to be no objection to an 
agreement by a corporation that, in case of dissolution, it will pay 
a stipulated rate of interest to preferred stockholders in lieu of 
unearned dividends before any payment is made to common stock- 
holders. 


In re Fraser & Chalmers, Lid.*° On the issue of preference shares 
it was provided that in the event of a winding up the holders “shall 
have a preferential right as regards repayment of capital — and 
accordingly shall be entitled to have the surplus assets applied, 
First, in paying off the capital paid up on the preference shares 
held by them respectively, and secondly, in paying off the arrears 
(if any) of the preferential dividend aforesaid — before any return 


or payment of capital is made to the holders of the other shares.” *! 

In a winding up, it turned out that, after payments of all lia- 
bilities, preference capital and arrears of preference dividends, and 
ordinary capital, there was a surplus. The holders of the prefer- 
ence shares were held to be entitled to participate in the distribu- 
tion of this surplus. 


TRANSFER OF SHARES 


Crosby v. Simpson.” The owner of a stock certificate signed the 
transfer in blank on the back, with the words “‘as collateral.” ‘The 
plaintiff’s ownership, shown on the face of the certificate, coupled 
with his signature to the transfer in blank preceded by the words 
‘as collateral’ was sufficient notice to all persons that the transfer 
was conditional.”’ 





50 [1919] 2 Ch. 114. 51 [bid., 117. 
8 234 Mass. 568, 125 N. E. 616 (1920). 
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Boston Tow Boat Co. v. Medford National Bank.* In 1902 a certifi- 
cate for shares of stock in the Boston Tow Boat Company standing 
in the name of Susan M. Stuart, with what purported to be a blank 
transfer and power of attorney signed by her, were pledged with the 
Medford National Bank, as security for notes which purported 
to be signed by her. In compliance with an order which purported - 
to be signed by Mrs. Stuart, the bank caused the shares to be sold, 
and the certificate and the transfer and power of attorney were 
presented to the Boston Tow Boat Company, were canceled, and 
new certificates were issued in the names of the purchasers. The 
alleged signatures were forgeries, and in 1902 Mrs. Stuart brought 
suit against the Boston Tow Boat Company, and a decree was 
ultimately entered in her favor for $6000, and this amount was paid 
in 1915. The Medford National Bank had been notified to defend 
the Stuart suit. A receiver of the Boston Tow Boat Company now 
seeks to compel a trust company which had succeeded to the liabili- 
ties of the Medford National Bank to pay the money it paid to Mrs. 
Stuart, and the expenses incurred in defending her suit. The court 
held that the receiver was barred by the Statute of Limitations. 
Its reasoning was that one who surrenders a share certificate bearing 
a forged indorsement, and obtains a new certificate in ignorance 
of the forgery, is liable upon an implied warranty of the genuineness 
of the signature; but that the liability is upon an implied warranty, 
and not upon an implied contract of indemnification (the court 
reasoned that such an indefinite and protracted contract of in- 
demnity may not properly be implied from the innocent presenta- 
tion of the forged transfer), and that the warranty was broken as 
soon as made, in 1902. The court notes that the breach was discov- 
ered by the corporation in 1902 when Mrs. Stuart brought suit. 

There is a similar decision in Pennsylvania Lehigh Coal Co. v. 
Blakeslee.“ But in Sheffield Corporation v. Barclay,” the forged 
transfer was presented in 1893, the forger died in 1897 and the 
forgery was then discovered, but the report does not state whether 
the corporation was then informed of the discovery. In 1goo, the 
owner sued the corporation, and recovered, and the corporation then 
sued the person who had presented the forged transfer, and was 
allowed to recover. Lord Davey said: *’ 


53 232 Mass. 38, 121 N. E. gor (19109). 54 189 Pa. 13, 41 Atl. 992 (1899). 
55 [1903] 1 K. B. 1; [1905] A. C. 392. 56 See [1903] 1 K. B. 3. 
57 [1905] A. C. 392, 404. 
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7 
“T can see no legal reason why, in circumstances like those of the present 
case, it should not be held, if necessary, that the true contract to be 
implied from those circumstances is not only a warranty of the title, 
but also an agreement to keep the person in the position of the appellants 
indemnified against any loss resulting to them from the transaction. 


And I think that justice requires we should so hold.” 


DISSOLUTION 


State v. Gamble-Robinson Fruit Co2® A civil remedy in the 
nature of quo warranto to procure the annulment of corporate fran- 
chises for an abuse of its powers, such abuse consisting in the doing 
of acts which are by statute made criminal, is not conditioned on a 
successful criminal prosecution under such statute. 


EFFECT OF REORGANIZATION UPON CONTRACT 
RIGHTS 


Kansas City Soap Co. v. Illinois Cudahy Packing Co.*° The plain- 
tiff and defendant contracted for the sale of goods by the defendant 
to the plaintiff on credit. The plaintiff thereafter assumed to con- 
vey all its property to a new corporation and the successor corpora- 
tion undertook to discharge its debts. The plaintiff thereafter 
tendered the contract price of the goods to the defendant, who 
refused to deliver. Held, that the contract right could not be 
assigned, that it continued in the plaintiff despite the attempt to 
convey all its property, and that the plaintiff had not by transfer of 
its property so disabled itself from performance as to discharge the 
defendant. 


TAXATION 


De Ganay v. Lederer.’ A citizen of France owned shares of stock 
in corporations organized in the United States. The certificates 
were in the hands of an agent in the United States, who had power 
to collect the income and to sell. Held, that the shares were 
“property . . . owned in the United States” by a person residing 
elsewhere, within the meaning of the federal income tax law of 
1913.7 





58 176 N. W. (N. D.) 103 (19109). 59 265 Fed. 108 (1920). 
60 250 U. S. 376 (19109). 
8 Cf. Kennedy v. Hodges, 215 Mass. 112, ro2 N. E. 432 (1913). 
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Wilder v. Tax Commissioner.’ A corporation was in arrears to 
the extent of thirty-three and one-half per cent in declaring and 
paying the six per cent cumulative dividends provided for by the 
terms of its preferred stock. It, in form, declared a dividend upon 
such preferred stock, payable seven and one-half per cent in cash, 
fourteen per cent in preferred stock, and twelve per cent in common 
stock. The plaintiff accepted such cash and stocks. The court held 
that the value of the stocks so received was taxable, under a statute 
taxing ‘“‘dividends on shares in all corporations.” 

But by chapter 352 of the Acts of 1920, the Massachusetts legis- 
lature has now provided that dividends “other than stock dividends 
paid in new stock of the company issuing the same”’ shall be taxable. 


Osgood v. Tax Commissioner’ A tax was assessable upon gain 
“from purchases or sales of intangible personal property whether 
or not the taxpayer is engaged in the business of dealing in such 
property.” A corporation issued both preferred and common stock. 
The directors caused another corporation to be organized, and all 
the holders of stock, preferred and common, of the first corporation 
exchanged their stock for the common stock of the second corpora- 
tion. The first corporation then transferred all its assets to the 
second, which continued the business through the same officers 
and without outward indication of change. The petitioner ex- 
changed some preferred and some common stock of the first cor- 
poration for common stock in the second, and was held taxable on 
the difference between the value of the stock given in exchange 
on January 1, 1916 (a date fixed by the statute in question) and 
the value of the stock received in exchange. 

There was a change in the taxpayer’s rights, not aad in legal 
form but also in business substance. 


“Although the property owned by the new corporation was identical 
with that owned by the old corporation, it nevertheless plainly was a 
different legal entity. . . . The stock obtained by the petitioner through 
exchange was different in kind and not merely in degree from that which 
she owned before. It was not the same corporation and the stock itself 
was different in nature. A change of investment had been made both 
in name and in essence.” 





® 234 Mass. 470, 125 N. E.689 (1920). ® 235 Mass. 88, 126 N. E. 371 (1920). 
 Tbid., 9t. 
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As to the taxation of a business trust, see Crocker v. Malley, 
supra. 


As to the taxation of stock dividends as income by the federal 
government, see the article in 33 HARVARD LAw REVEIW, 885, on 
“Taxability of Stock Dividends as Income.” 

Edward H. Warren. 


HARVARD LAw ScHOOL. 





% 249 U.S. 223 (1919), supra, note 1. 
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PREFERENCES UNDER THE BANKRUPTCY ACT — THE PosITION TAKEN 
BY THE FEDERAL Courts. — In the recent case of Grief Bros. v. Mullinix' 
it was made an alternative ground of decision that a purchaser who 
has partly paid in advance for the year’s product of a mill, the owner of 
which later goes into bankruptcy, has an equitable interest in the prod- 
uct on hand at the time of the bankruptcy, superior to the claims of the 
trustee in bankruptcy or other creditors. Although such a view is so 
far supported by other federal cases * that it may almost be said to have 
become the rule of those courts, yet it appears to be in conflict with the 
federal Bankruptcy Act, as well as with the principles laid down in 
other cases by the same courts. The difficulty consists in vesting in the 
purchaser any property interest within four months prior to the bank- 
ruptcy, without thereby effecting a preference under the Bankruptcy 
Act,’ always assuming that the purchaser can be charged with knowl- 





145 A. B. R. 265. For a statement of the facts in this case, see RECENT CASES, 
p. 325, infra. 

2 McNamara v. Home Land & Cattle Co., 105 Fed. 202 (1900); Hurley v. A. T. & 
S. Ry., 213 U. S, 126 (1909); Sieg v. Greene, 225 Fed. 955 (1915). Similar views have 
been held in other jurisdictions. Parker v. Garrison, 61 Ill. 250 (1871); Petrolia Mfg. 
Co. v. Jenkins, 29 App. Div. 403 (1898); Langton v. Waring, 18 C. B. (N. s.) 315 
(1865). See also Lindsay v. Jackson, 2 Paige (N. Y.), 581 (1831); Rau v. Seidenberg, 
53 Misc. (N. Y.) 386 (1907); Young v. Mathews, L. R. 2 C. P. 127 (1866). 

3 FEDERAL BANKRUPTCY AcT, § 60a. As to the meaning of “creditor” in that 
section, see § 1, par. 9, to the effect that a creditor is one owning a provable claim, 
and § 63 a, which includes among provable claims any claim founded upon an open 
account, or upon a contract express or implied. 
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edge of the bankrupt’s financial condition. For it must be conceded 
that a transfer of the property itself within four months prior to the 
bankruptcy, in fulfilment of a pre-existing contract obligation, does, in 
general, constitute a preference under the act. In other words, the 
purchaser, to prevail against the trustee, must show that, prior to the 
bankruptcy, he had a property interest in the thing claimed. The 
problem is to find how and when such an interest could have accrued. 

It may be argued that an equitable property interest became vested 
in the purchaser as soon as the goods came into existence, on the ground 
that the contract had become one of the kind that equity will enforce 
specifically. This proposition is of itself open to dispute. For it is 
clear that, whatever jurisdiction the federal courts may possess, they, 
like other courts, do not ordinarily specifically enforce contracts for the 
sale of chattels,® and the use of the added circumstance of insolvency 
as a ground for equitable relief is a matter not yet agreed upon.’ But 
even conceding the above theory to be sound, the main difficulty has 
yet to be encountered. For surely such an equitable interest, whenever 
it may be deemed to have its inception,* cannot attach to the actual 
goods until those goods exist. It follows that if the equitable interest 
is inchoate, waiting to attach, then by making such goods within four 
months prior to the bankruptcy the bankrupt is transferring a property 
interest and thereby committing a preference.°® 

There seems to be only one way of escape from the above conclusions. 
If the idea of an inchoate and suspended equity be abandoned, it may 
be said that after the goods are in existence the law itself transfers to 
the purchaser an equitable interest therein,!° and that there is thus no 





4 See REMINGTON, BANKRUPTCY, 2 ed., § 1316. 
5 In support of such an equitable ownership in chattels as a consequence of a con- 

tract specifically enforceable, see Currie v. White, 45 N. Y. 822 (1871); Black v. Homer- 

sham, L. R. 4 Ex. Div. 24 (1878). 

6 Sugar Beets Product Co. v. Refining Co., 161 Fed. 215 (1908); Lehman Co. 2. 
Island City Pickle Co., 208 Fed. 1014 (1913). 

7 It is said that although insolvency is never a ground for equity jurisdiction, yet 
it may be a circumstance inducing equity to exercise a jurisdiction it already has. See 
Heilman v. Union Canal Co., 37 Pa. 100, 104 (1860). And many cases reach a similar 
result. Note 2, supra; Clark v. Flint, 22 Pick. (Mass.) 231 (1839). See Williams ». 
Carpenter, 14 Colo. 477, 24 Pac. 558 (1890). 

But it may well be objected that while insolvency may render the plaintiff’s remedy 
at law still more inadequate, at the same time it makes it unfair that the insolvent’s 
assets be reduced in order that one creditor may be satisfied in full. And this view, 
that insolvency is rather a ground upon which equity will refrain from exercising its 
jurisdiction, is not without support. Insurance Co. v. Olmsted, 33 Conn. 476 (1866); 
Chafee v. Sprague, 16 R. I. 189, 13 Atl. 121 (1888); Gillett ». Warren, 10 N. M. 523, 
62 Pac. 975 (1900). See Belding Hall Mfg. Co. ». Lumber Co., 175 Fed. 335, 338 (1909). 

8 In the principal case.the court appears to think that the plaintiff’s equitable 
interest arose at the time the contract was made. 45 A. B. R. 265, 274. Since it is’ 
impossible to have a property interest in property that does not exist, this can only 
mean that the plaintiff had an inchoate or suspended interest. 

® On this theory the preference would exist only as to the product of the four 
months prior to the bankruptcy, not as to the product of the two months immediately 
following the contract. -There is no difficulty in such a separation. In re Cobb, 
96 Fed. 821 (1899); Im re Dismal Swamp Co., 135 Fed. 415 (1905). 

10 This, in substance, is the effect of such phrases as “equity will impose a construc- 
tive trust,” or of any device by which the court is represented as creating a property 
interest where there was none before. 
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“transfer by the debtor.” This construction is somewhat supported 
by two cases in the Supreme Court, holding that under a statute giving a 
mortgagee of future goods no lien until he takes possession, it was not a 
preference for him to take possession within four months of the bank- 
ruptcy of his debtor." These cases seem to permit a property interest 
to pass from debtor to creditor so long as it is not the debtor himself 
that effects the transfer. At its best the theory is slightly artificial. It 
is also open to the objection that, in situations such as that presented 
by the principal case, it represents equity as acting in a manner expressly 
forbidden to the debtor to achieve a result that the law declares to be 
not just but unjust.!* Such a theory is not a proper basis for a succession 
of decisions, nor is it even made use of by the courts. 

Assuming, then, that a decision such as that in the principal case can 
_ only be explained as an exception to the principles of the Bankruptcy 
Act, it remains to inquire whether there are similar exceptions. There 
seems to be at least one. If a broker, who has converted stock purchased 
at the order of a customer, later acquires similar stock and shortly there- 
after becomes a bankrupt, it is held that the customer has an equitable 
interest in the stock so acquired superior to the right of the trustee in 
bankruptcy.“ And the rule is extended to allow each of several cus- 
tomers a ratable share in such stock when the amount is insufficient 
for all.15 These decisions are open to precisely the same objection that 
has been taken to the principal case. One reason assigned in their sup- 
port is that stock is fungible.* But money is at least as fungible as 
stock, and it is settled that a cestui que trust gets no property interest in 
money subsequently acquired by a defaulting trustee,!? even when such 





11 See FEDERAL BANKRUuptTcy ACT, § 60 a. 

12 — v. Fairbanks, 196 U. S. 516 (1905); Humphrey v. Tatman, 108 U. S. 
gt (1905). : 

13 The argument is frequently made for the purchaser that he is a “specific creditor,” 
that he did not trust the bankrupt generally but looked to the goods for repayment, 
and that it would thus be unjust to allow general creditors any share in the money 
advanced as payment. In the first place, such a theory may or may not be true in 
fact in any particular case. It is possible that at the time of the advance the purchaser 
never considered the possibility of the bankruptcy of the vendor. In the second place, 
it is hard to say that in the principal case the purchaser trusted to any goods, be- 
cause at the time of the payment there were no goods. In the third place, the theory 
seems somewhat to assume the question in dispute. For if it were law that a purchaser 
acquired no superior right in the goods, the likelihood of his trusting to such a right 
would be considerably reduced. In the fourth place, whatever policy may lie behind 
fulfilling the hopes of one purchaser, there is surely a stronger policy in securing an 
equal and substantial justice for all the creditors. 

On the other hand, to see that the result of the principal case is unjust, it is only 
necessary to consider the broadest principles of bankruptcy, which declare that the 
fulfilment of an obligation to one creditor at the expense of the others is precisely 
what is to be avoided. Insurance Co. v. Olmsted, supra; Chafee v. Sprague, supra. 
See Belding Hall Mfg. Co. v. Lumber Co., supra, 338. 

4 a v. Littlefield, 229 U. S. 19 (1913). See Richardson v. Shawy 209 U. S. 
365 (1908). 

16 Duel v. Hollins, 241 U. S. 523 (1915). This decision is important as showing that 
the theory cannot really be based on an intent of the broker to make restitution. 
To presume such an intent where it obviously did not exist, amounts to holding that 
the intent is not necessary. 

16 See Gorman 2. Littlefield, supra, 23, 24; Duel v. Hollins, supra, 527, 528. 

17 Board of Commissioners v. Strawn, 157 Fed. 49 (1907); American Can Co. 2. 
Williams, 178 Fed. 420 (1910). 
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money is so far identified as to be placed in the same general account as 
the trust fund.!® Thus the stock cases can hardly rest upon the ground 
that stock is fungible. 

Upon a review of the cases it is hard to avoid the conclusion that in 
administering the Bankruptcy Act the federal courts have in two classes 
of cases violated at least the spirit if not the letter of that act. Further- 
more, in at least one case a federal court has shown that it is not un- 
familiar with the true construction of the act, namely, that a transfer, 
within four months prior to bankruptcy, of a property interest by a 
debtor to a creditor who knows the financial condition of the debtor, is a 
preference.’® 





LIABILITY OF A PHYSICIAN FOR REVEALING OUT OF CouRT HIS Pa- 
TIENT’S CONFIDENCES. — It is curious that not until 1920 should a court 
of last resort ! have been called on to determine a physician’s liability 
for voluntarily revealing out of court a patient’s confidences. In Simon- 
sen v. Swenson * the Supreme Court of Nebraska held that a physician 
who disclosed to the landlady of his patient the fact that the patient 
was, on his diagnosis, suffering from syphilis, was not liable to the patient 
in damages for such a revelation. The significance of this decision has 
not failed to stir the medical world.’ 

Heretofore the tendency in the United States had been to seal the 
doctor’s lips — to seal them at a time when they might justifiably * have 
been open. By statutes,> widely adopted since 1828,° a patient’s com- 
munications to his doctor (like a client’s to his attorney) have been 
declared inadmissible as evidence. The sponsors of such statutes have 
sought to support this doctrine of privilege’ by reasoning which really 





18 Board of Commissioners v. Strawn, supra; Mercantile Trust Co. v. St. Louis 
Ry., 99 Fed. 485 (1900); Hewitt v. Hayes, 205 Mass. 356, 91 N. E. 332 (1910). 

19 Clarke v. Rogers, 183 Fed. 518 (1910). See also the dissenting opinion in Duel »v. 
Hollins, supra, 530. The English cases cannot be taken as authority in this matter, 
for by the English law a transfer is not preferential unless the controlling motive was 
an intent to prefer. Ex parte Taylor, 18 Q. B. D. 295 (1886); Sharp v. Jackson, 
[1899] A. C. 419; Ex parte Dyer, [1901] Q. B. 710. 


1 The question has apparently never been squarely presented in England. See 
“Medical Men and Professional Secrecy,” 79 Just. P. 3. And it is no less novel in 
the United States. See Simonsen v. Swenson, 177 N. W. 831 (1920). 

2 177 N. W. 831 (1920). See RECENT CASES, p. 334, infra. 

3 See 75 Jour. AM. MEp. Assoc. 1207. 

4 In practice, the privilege has not proved an unmitigated blessing, and has been 
severely criticized as a means of cloaking fraud. See 4 WIGMORE, EVIDENCE, § 2380; Al- 
bert Bach, ‘The Medico-Legal Aspect of Privileged Communications,” to MEDICco- 
LEGAL Jour. 33; 1 HAMILTON, SYSTEM OF LEGAL MEDICINE, 626. 

5 At common law there was no privilege. See The Duchess of Kingston’s Trial, 
20 How. St. Tr. 355, 574 (1776). This has been deplored by occasional English dicta: 
Buller, J.,.in Wilson v. Rastall, 4 T. R. 753, 760 (1792); Brougham, L. C., in Greenough 
v. Gaskell, 1 My. & K. 98, 103, 39 Eng. Rep. 618, 620 (1833). But the law remains 
unchanged to-day in England, as it does in those American States which have not 
adopted the statutory innovation of privilege. Banigan v. Banigan, 26 R. I. 454, 59 
Atl. 313 (1904). 

6 In this year the privilege was first established by statute passed in New York. 
For a list of those states which have subsequently followed New York’s lead, see 
4 WicMmorE, EvmENcE, § 2380. 

7 See 3 COMMISSIONERS ON REVISION OF THE STATUTES OF NEW YorK, 737 (1836); 
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explains the doctor’s general duty of non-disclosure. The reason, thus 

unhappily misapplied, is: “if the lips of the physician are not sealed, 
the patient may elect to deceive him rather than have his body cured 
at the expense of his liberty or reputation.” * To deny the merit of the 
privilege is not also to deny this reasoning. As a practical matter, it 
must be apparent that the social interest in free communication between 
the sick and their medical advisers will be fostered by the existence in 
the patient’s mind of an assurance that his doctor is obliged ‘not to 
betray what he professionally learns. 

Lord Mansfield declared that the physician who voluntarily revealed 
out of court his patient’s confidence ‘‘was guilty of a breach of honor 
and of great indiscretion.” ® And there is an ethical consideration that 
such a practice must weaken the dignity and honor of the medical profes- 
sion. Thus, in the case of Simonson v. Swenson, what is the doctor but 
the mere appanage of the hotel that hires him?’ By his betrayal of 
confidence he has destroyed his patient’s trust and his own individuality. 

These practical and ethical considerations have a legal counterpart. 
It has been suggested that this revelation by the doctor is a breach of a 
condition of secrecy implied in law, essential to the contract between 

' physician and patient." But need we resort to the fiction of an implied 
condition where the disclosure is, in fact, a clear breach of the duty 
arising out of the doctor’s confidential relation to his patient? * In our 
law, when two men enter into a relation, duties arise. If the relation is 
one of inherent trust and confidence, the law gives effect to such duties, 
just as in the older period of equity and natural justice the chancellors 
infused morals into the law by requiring of fiduciaries a high degree of 
faith in the performance of their obligations not required by strict law. 
Here the duty, as even the court in Simonsen v. Swenson admits," is 
to preserve inviolate the patient’s secret. 
The existence of this duty has recently been fully acknowledged by 
the British Medicial Assocation,“ and the duty itself is incorporated in 
the French Penal Code’ and in statutes of American states.'° The 


3 WHARTON AND STILLE, MEDICAL JURISPRUDENCE, 4 ed., § 567. See also Edington 
v. Insurance Co., 67 N. Y. 185, 194 (1871). 

8 See CooLey, LAw or Torts, 2 ed., 620. 

® See The Duchess of Kingston’s Trial, supra, 574. 

10 The defendant “acted as . . . hotel doctor when one was needed.” See Simon- 
sen v. Swenson, note 2, supra. 

1 See 64 Just. P. 241, 242, and the reference therein to the holding in AB v. CD, infra. 

12 See the opinions of Lord Fullerton and Lord Ivory in AB v. CD, 14 Court of Sess. 
Ca. 177, 180 (1851). In Smith v. Driscoll, 94 Wash. 441, 162 Pac. 572 (1917), the 
court refused to discuss whether a cause of action lay in favor of a patient whose 
physician wrongfully divulged confidential communications: “. . . it will be assumed 
that for so palpable a wrong the law provides a remedy.” 

13 See note 2, supra, 832. 

4 See a recent vote of this body quoted in 75 Jour. AM. Men. Assoc. 1438. 

18 See CopE PENAL, art. 378. “Les medecins . . . et toutes autres personnes de- 
positaires, par état ou profession, des secrets qu’on leur confie, qui, hors le cas 6u la loi 
les oblige a se porter denonciateurs, auront révélé ces secrets, seront punis d’un imprisonne- 
ment, etc., etc. . . .” Foran example of the rigid enforcement of this provision, see the 
extraordinary case of Cass., 19 déc., 1885, Watelet. 

16 1913 NEB. REv. Stat., § 2721, provides that a doctor’s license may be revoked for 


the “betrayal of a professional secret to the detriment of the patient.” And see 1913 
Mica. Srat., § 5110. 
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duty is absolute with regard to the physician. Yet there are clearly 
occasions when this duty must give way before the paramount interests 
of society. First, when, in the absence of the statutory privilege, the 
physician testifies as witness.” The pursuit of justice may naturally 
abrogate any inferior duty. Second, when, in accordance with statutory 
enactment,!’ he informs the properly constituted authority of his patient’s 
disease.!® Here, the mandate of the legislature, growing from “the 
fundamental principle—salus populi suprema lex’ *®— is to be obeyed 
without question and without fear of liability. So well has statute kept 
pace with the progress of medicine that it is difficult to-day to imagine 
any contagion (seriously menacing many lives, if kept secret) which 
physicians are not required by law to report. But should a case arise 
which is not covered by statute, a report to proper authorities (or per- 
haps even to an individual) could doubtless be justified by showing 
emergency. 

But in Simsonsen v. Swenson the disclosure was volunteered to a private 
individual without the justification of witness box, statute, or emer- 
gency." The case stands for the triumph of medical altruism over 
legal duty. It sanctions the assumption by the doctor of the police 
power of the state with regard to disease in contravention of his rela- 
tional duty to his patient, and grants to the obligor the discretion to 
perform his duty or not. It is difficult to see how any branch of the 
government other than the legislative can properly create in any in- 
dividual so wide a discretion. 





DECISIONS WITHOUT Oprnions. — The failure of the majority of the 
United States Supreme Court to assign reasons for their conclusions in 
the cases on the Eighteenth Amendment ! has been the subject of criti- 
cism.” That the Court should refuse to discuss paramount questions 
like the concurrent enforcing power of Congress and the States, and 
the validity of the Amendment is itself worthy of comment, especially in 
view of a feeling on the part of a minority of the profession that the 
power to amend the Constitution is subject to implied limitations.’ 
And such summary disposition of the cases raises also the larger ques- 
tion of the value and function of opinions in our law. 





17 See 4 WicMORE, EVIDENCE, § 2380 for cases on this point. 

18 Such statutes are generally adopted in the United States. See 1902 Mass. REv. 
StatT., c. 75, § 50 (amended 1907, 480); 1910 N. J. Comp. Stat. HEALTH, § 247; 1918 
N. Y. Cons. Laws, c. 49, § 25. 

19 Brown v. Purdy, 54 Super. Ct. N. Y. 109, 8 N. Y. St. Rep. 143 (1886). 

20 See 1 HAMILTON, SysTEM OF LEGAL MEDICINE, 2 ed., 633. 

*1 The words employed by the physician were actionable per se. An action of slander 
may be met with the justification of truth or the excuse of privilege. The obligation 
in the ordinary man not to volunteer such words unless he has an actual duty to 
speak is so enhanced in the case of a physician by his duty not to disclose a professional 
secret that it would seem impossible to claim for a doctor the common-law defeasible 
privilege. 

1 _— Island v. Palmer, U.S. Sup. Ct., No. 29 Original, Oct. Term, 1919 (June 7, 
1920). 

? See concurring and dissenting opinions in Rhode Island v. Palmer, supra. 

3 See William L. Marbury, “Limitations upon the Amending Power,” 33 Harv. L. 
REV. 223. See 33 Harv. L. REv. 968. 


















NOTES 315 


Several arguments may be advanced in favor of rendering an opinion 
as distinguished from the actual decision. More immediately, a reasoned 
opinion not only serves to satisfy the litigants, but also promotes cer- 
tainty and what Bentham calls “cognosability.” 4 In the second place, 
the possibility that a judge may be biased or may render a superficial 
judgment will be minimized if he knows that the grounds of his con- 
clusions will be subjected to scrutiny by both the laity and the bar.° 
Further the mere fact of a judicial opinign would appear sufficient to 
allay public distrust,® while at the same time constituting an indispen- 
sable basis for intelligent criticism. Finally, the opinion is of peculiar 
significance in the Anglo-American system of case law.? While judges 
need hardly follow Lord Mansfield’s advice to write opinions for the 
benefit of students, they can not disregard the relation of any particular 
case to the body of law. It matters not which school of thought we 
follow, whether we agree with those who hold that decisions create law 
or with those others who maintain they are only declaratory of the law.® 
Under either view, certain cases, at least, mould or modify the law.® 
Such sources must contain the principles and the ratiocination which 
guided the court. Without reasons a decision is authority only for the 
special set of facts to which it is addressed.!° And if this were the only 
species of decision, the evolution of the law must proceed by some course 
other than judicial. 

In spite of these obvious advantages, the practice of writing opinions 
has been the object of adverse criticism. Most serious is the argument 
that the written opinion is responsible for the unwieldy mass of cases 
with concomitant evils. It is pointed out that the iteration of opinions 
upon identical issues tends to confuse and conceal basic principles." 





4 See Roscoe Pound, “Justice According to Law,” 14 Cot. L. REv. 103, 108-109. 
See 3 BENTHAM, Works, Bowring’s ed., 243-244. 

5 See Pound, note 4, supra. 

6 Two striking instances are at hand. In 1910 the Ohio Bar Association petitioned 
the State Supreme Court “to indicate clearly in some appropriate form, the exact 
points upon which the decision rests, and the reasons influencing the Court, in order 
that all uncertainty may be dispelled.” See 41 Nat. Corp. Rep. 180. 

In the same year the Erie County (N. Y.) Bar Association passed a remarkable 
resolution, “‘ . . . it is detrimental for the judges of this state to ignore well-settled 
legal principles in order to enable them to render decisions which conform more closely 
to the sense of justice and right of the individual judge.” See 22 BENCH AND Bar, 6. 
Subsequent discussion revealed the dissatisfaction to be based upon the absence of 
opinions in many cases. See 23 BENCH AND BAR, 3. 

7 See Ezra R. Thayer, “Judicial Legislation,” 5 Harv. L. REv. 172; Emlin McLain, 
“Evolution of the Judicial Opinion,” 36 Am. L. REv. 51. 

8 For the former view: see GRAY, THE NATURE AND SOURCES OF THE Law, § 101. 

For the latter view: see JAMES C. Carter, Law, Its Ortcin, GROWTH AND s UNC- 
TION, 183-193; 1 BEALE, TREATISE ON CONFLICT OF Laws, 150. 

For a collection of authorities: see Chas. E. Carpenter, “Court Decisions onl the 
Common Law,” 17 Cot. L. REv. 593. 

9 See John W. Salmond, “The Theory of Judicial Precedents,” 16 L. Quart. REV. 376. 

The point is illustrated by the statement, “ . gradual process of judicial in- 
clusion and exclusion, as the cases presented for decision should require, with the 
reasoning upon which such decisions may be founded.” See Davidson v. New Orleans, 
96 U.S. 99, 104 (1878). 

10 See WAMBAUGH, StuDy OF CasESs, 2 ed., § 43 

1 See the opinion ‘of Thompson, C. 3. in pe a v. Butler, 69 Pa. St. 277 (1871), 
See Francis A. Leach, ‘The Length of Judicial Opinions,” 21 YALE L. J. 141. 
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Some feel that on account of the increased volume of litigation, the 
preparation of opinions delays the more essential operations of the court. 
While these defects are undeniable, it must be insisted that they are due 
to abuses, which can be corrected without the complete elimination of 
opinions. 

The problem is by no means novel. The temporary cessation of 
reporting during the reign of Henry VIII may have been an attempted 
solution.” More recently the courts have assumed the initative in seek- 
ing relief, in the face of legislative attempts to preserve the advantages 
of the opinion. Various statutes and constitutions provide that the 
decision be written and reasons therefor given. But in most instances, 
the courts, always jealous of their Constitutional prerogative,"* have 
regarded such provisions as directory rather than mandatory; an in- 
terpretation which leaves all to the discretion of the judges and renders 
such provisions meaningless. Some courts, including the United States 
_ Supreme Court, have met the situation by the use of per curiam decisions 
where advisable. Others have contented themselves with oral deliveries. 
And still others have prepared opinions which, however, were not to be 
officially published. Perhaps the greatest hope lies in an efficient judi- 
ciary, well versed in its precedents, so that it can distinguish the essential 
from the trite without too elaborate opinions for its own edification; 
and with the desire and ability to avoid the prolixity which is often the 
result of egotism or inadequate preparation." 

Whatever devices of elimination or compression be resorted to, there 
will always be a residuum of cases which require full discussion. One 
court has attempted to classify these on the basis of the development of 
legal principles.!” To this classification may be added questions of great 
public interest or political significance. It is here that the necessity of 
the opinion is most apparent. The advantages increase directly with - 
the degree of interest which the decision arouses in the profession and 
the public. The disadvantages, since they lie largely in the danger of 
multiplicity, decrease with the importance of the case. No better ex- 
ample of such a question could be found than the decision upon the 
Eighteenth Amendment, and we cannot refrain from calling attention 
again to the complaints by a concurring justice and a dissenting justice 
against the absence of reasons for the decision.!® 





2 “ And in truth, if judges should set down the reasons and causes of their judg- 
ments within every record, that immense labor should withdraw them from the 
necessary services of the commonwealth, and their records should grow to be like 
Eliphantine libri of infinite length, and in mine opinion, lose somewhat of their present 
authority and reverence.” Co. Rep., part 3, pref. 3. 

See 2 Hotpswortu, History oF ENGLISH LAW, 458. 

13 See 23 BENCH AND Bak, 3, 5, for a list of states. 

14 See Houston v. Williams, 13 Cal. 25 (1859). Cf. Ex parte Griffiths, 118 Ind. 83 
(1888). 

15 See Horner v. Amick, 64 W. Va. 172, 175, 61 S. E. 40, 41 (1908). 

16 See John H. Wigmore, “Qualities of Current Judicial Decisions,” 9 Ill. L. Rev. 

20, 531. 
. 7 ae opinion in Yazoo & M. V. R. Co. v. James, 108 Miss. 852, 67 So. 484 (1914). 
Among the classes: (1) cases involving the application of an old principle of which 
the restatement has for any reason become necessary; (2) cases involving the applica- 
tion of a new principle; (3) cases involving a new application of an old principle. 

18 See note 2, supra. 
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EFFECT OF THE EIGHTEENTH AMENDMENT ON PRIOR EXISTING STATE 
LEGISLATION. — Among the problems left undecided when the Supreme 
Court of the United States sustained the validity of the Eighteenth 
Amendment ! and with it the constitutionality of the National Prohibi- 
tion Act,” was the construction to be given two phrases of section two 
of the Amendment: first, what is meant by the “concurrent power” ® 
of the federal and state governments to enforce the Amendment; and, 
second, what is “appropriate” ‘ state legislation for its enforcement? 
The court did declare that the concurrent power is not joint, nor is it 
such a division as exists between interstate and intrastate commerce.® 
But it left its conception thereof to be gathered from the concurring 
opinion of the Chief Justice,* which intimated that Congress had 
the duty of enacting legislation which should be operative through- 
out the country, but that each state could act as it saw fit within its 
jurisdiction as long as such acts contemplated enforcement of the 
Amendment and were consistent with the federal statutes. Such will 
be assumed to be the meaning and effect of the phrase “concurrent 
power.” 7 

*From this it would follow that appropriate state legislation for the 
enforcement of the Amendment must be such as coincides, or at least 
does not conflict, with the federal statute, z.¢., the Volstead Act. But 
for practical purposes the real question, which is raised in the two recent 
cases of Commonwealth v. Nickerson *® and Ex parte Ramsey,’ is whether 
state legislation enacted prior to the ratification of the Amendment can 
come within the definition of “appropriate,” and, if so, how far such 
statutes remain in force. To determine this we must look at the nature 
of the states’ power under the Amendment. 

Before the Eighteenth Amendment became a part of the Constitution, 
the regulation of intoxicating liquors, apart from questions of interstate 
commerce, was exclusively exercised by the states under their general 
police power.'° The Amendment, as qualified by section two, affected 
this power in one of two ways: it operated either (I) as a cession of all 
their power by the states and a recession of a restricted power; or (II) 
as a cession of most of their previous power with a reservation of a 
restricted power. 

I. If it had not been for the express power conferred upon the states 
by section two, the Amendment would clearly be enforceable by Congress 
alone." No state prior to the ratification of this Amendment had the 





1 Rhode Island v. Palmer, 40 Sup. Ct. Rep. 486 (1920). 

2 Volstead Act, 41 Stat. at L. 305. 

3 The second section of the Eighteenth Amendment reads as follows: “The Con- 
gress and the several states shall have concurrent power to enforce this article by 
appropriate legislation.” 

4 See note 3, supra. 

5 Rhode Island v. Palmer, supra, eighth conclusion. 

6 Tbid., 488. 

7 See 33 Harv. L. REv. 968. 

8 128 N. E. 273 (1920). See RECENT CASES, p. 328, infra. 

® 265 Fed. 950 (1920). See RECENT CASES, p. 328, infra. 

10 Mugler v. Kansas, 123 U. S. 623 (1887); see License Cases, 5 How. (U. S.) 504 
(1847); Im re Rahrer, 140 U. S. 545 (1891). 

1 See concurring opinion of White, C. J., in Rhode Island v. Palmer, supra, 490. 
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right to enforce such a constitutional provision. Under this interpreta- 
tion, therefore, the effect of section two was to give the states a power 
they did not have before.” But if the complete power to regulate liquor 
passed over to Congress, then the validity of all legislation enacted under 
it lapsed with it; and though in a twinkling a new power was revested 
in the states under which portions of the prior existing legislation might 
have been held good, yet this new power cannot revive defunct statutes. 
The Supreme Court has held that where a state liquor law was invalid 
in so far as it affected imported liquors, when Congress expressly allowed _ 
such liquors to fall under state regulation, the state law became operative 
without re-enactment.” But in that case no new power was granted, 
and the court expressly excluded the present situation with the state- 
ment that “this is not the case of a law enacted in the unauthorized 
exercise of a power exclusively confided to Congress, but of a law which 
it was competent for the state to pass, but which could not operate upon 
articles occupying a certain situation until the passage of the act of 
Congress.” * It is, therefore, hard to see how this theory can have any 
other effect than to make all state legislation prior to the Eighteenth 
Amendment void. But the theory does not seem tenable. To say that 
the states in the same breath granted away a complete power and then 
regranted a part of it back to themselves is to talk in circles. Yet in 
no other way could this power be regranted; Congress certainly could 
not grant a constitutional power to the states under our theory of 
government. 

II. The federal government is one of delegated powers. ‘The 
powers not delegated to the United States by the Constitution nor 
prohibited by it to the states, are reserved to the states respectively or 
to the people.” '® True, the states never had the right to enforce the 
Amendment before. But they had the power to prohibit the manufac- 
ture, sale, etc., of intoxicating liquors; in other words, to do exactly 
what the Amendment orders shall be done.!” In ratifying the Amend- 
ment they agreed to exercise this power exclusively for the enforcement 
of prohibition. If this be so, it would follow that the state laws in 
existence prior to the ratification of the Eighteenth Amendment were 
based upon a power which still exists, and are consequently valid if 
they do not conflict with the purpose of section one of the Amendment 
or the Volstead Act.!® 

Assuming the second interpretation to be correct, the question still 
remains, whether prior state legislation which partially conflicts with 
the Amendment must be discarded altogether or only pro tanto. It is 
a well-established principle that a statute may be unconstitutional in 
part and yet valid as to the remainder, if the valid and void parts are 





2 Jbid., 490, White, C. J., said: “I assume that it will not be denied that the effect 
of the grant was to confer upon both Congress and the states power to do things which 
otherwise there would be no right to do.” 

18 In re Rahrer, supra. 

4 Thid., 565. 

15 See United States v. Cruikshank, 92 U. S. 542, 551 (1875). 

16 UnITED STATES CONSTITUTION, Tenth Amendment. 

17 See note 10, supra. 

18 Rhode Island v. Palmer, supra, sixth conclusion. 
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separable.!® But if to give effect to so much as is valid would bring 
about a result not desired or contemplated by the legislature, the whole 
law will be held unconstitutional.”® This rule applies where the legisla- 
tion is enacted in the light of an existing constitutional provision. But 
where, as in the present case, legislation perfectly valid when passed is 
affected by a subsequent change in the organic law, the situation is 
governed by the further principle that an addition to the fundamental 
law: only repeals such prior constitutional provisions and statutes as 
are in conflict with it, in whole or in part.”" On this basis all such por- 
tions of prior existing state legislation as contemplate the enforcement 
of prohibition remain in force, and are appropriate legislation under 
the terms of the Amendment.” 





SHOULD ImpossIBILITy CAUSED BY A CHANGE IN FoREIGN LAW BE 
AN EXCUSE FOR THE NON-PERFORMANCE OF A CONTRACT? — It has been 
commonly held that impossibility caused by a change in foreign law 
is no excuse for the non-performance of a contract.! This is in accord- 
ance with the original common-law theory that impossibility is never 
an excuse for an express undertaking.? By modern law, however, there 
are several exceptions to this strict doctrine, among them one, now 
well established, where the subject matter or the stipulated means of 
performance are destroyed.’ A further exception is often made where 
the means of performance that fail have been, in the contemplation of 
the parties, the only means available, even though not expressly con- 





19 Presser v. Illinois, 116 U. S. 252 (1885); Fisher v. McGirr, 1 Gray (Mass.), 1 
(1854); August Busch & Co. v. Webb, 122 Fed. 655 (1903). 

20 For cases where the unconstitutionality of part of a statute affected the validity 
of the whole, see Connolly v. Union Sewer Pipe Co., 184 U. S. 540 (1902); Pollock ». 
Farmers’ Loan & Trust Co., 158 U. S. 601 (1895); Commonwealth v. Hana, 195 Mass. 
262 (1907); Warren v. Mayor & Aldermen of Charlestown, 2 Gray (Mass.), 84 (1854). 

For cases where the court held that the valid part of a statute was enforceable 
apart from the void part, see Diamond Glue Co. v. United States Glue Co., 187 U. S. 
611 (i903)5 Lawton v. Steele, 119 N. Y. 226 (1890); State v. Davis, 72 N. J. L. 945 
(1905). 

21 Griebel v. State, 111 Ind. 369, 12 N. E. 700 (1887); State v. Schluer, 59 Ore. 18, 
115 Pac. 1057 (1911); Kansas City, Fort Scott & Memphis Railroad Co. v. Thornton, 
152 Mo. 570 (1899). 

In Trustees of University of North Carolina v. McIver, 72 N. C. 76, 89 (1875), 
Pearson, C. J., concurring, aptly compared the effect of a constitutional amendment 
on prior constitutional provisions and existing statutes to the effect of a codicil on a 
will or of a second deed on the original one. 

2 For cases concerning the effect of the Amendment and Volstead Act on prior 
federal legislation, see United States v. Windham, 264 Fed. 376 (1920); United States 
v. Sohm, 265 Fed. 910 (1920); United States v. One Essex Touring Automobile, 266 
Fed. 138 (1920); United States v. Turner, 266 Fed. 248 (1920). 


1 Barker v. Hodgson, 3 M. & S. 267 (1814); Clifford v. Watts, L. R. 5 C. P. 578 
(1870); Ashmore v. Cox, [1899] 1 Q. B. 436; Tweedie Trading Co. ». James P. Mac- 
donald, 114 Fed. 985 (1902). 

2 Paradine v. Jane, Aleyn, 26 (1646). See also Dyer, 33 a. pl. ro. 

3 Taylor v. Caldwell, 3 B. & S. 826 (1863); Dexter v. Morton, 47 N. Y. 62 (1871); 
Ward »v. Vance, 93 Pa. 499 (1880) (specified spring from which water was to be fur- 
nished); Clarksville Land Co. v. Harrison, 68 N. H. 374, 44 Atl. 527 (1896) (failure of 
stream down which logs were to be driven). 
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tracted for. These exceptions, particularly the latter, are similar in 
principle to impossibility caused by a change in foreign law. And this 
analogy has been recognized and followed in a few recent decisions.® 
Thus in Ralli Bros. v. Compania Naviera Sota y Aznar® a decree of a 
foreign government limiting the freight rates was held to excuse the 
charterer from paying any excess over the maximum rate specified, 
where his charter party had been made before the passage of the act 
and called for a much higher payment to be made on delivery at the 
foreign port. 

The principle underlying the exception referred to above is similar 
to that upon which rests rescission of a contract for mutual mistake. 
Where the parties have in mind a definite assumption on which they are 
contracting, if that assumption is an essential part of the contract and 
turns out to have been ill-founded, equity considers it fair to give relief.’ 
Should not the same principle be invoked in law if this assumption 
later fails after the contract is made? In each case there is destruction 
of the contemplated basis of the contract.® 

As a matter of fact, however, the courts, in upholding these exceptions, 
do not talk about mistake, but use the machinery of implied condition 
on the theory that where there is a contemplated means of performance, 
there is an implied condition that if this fail, the promisor shall be ex- 
cused.® Such a condition must generally be a fiction, and again makes 
the court’s sense of fairness the real test.!° 

Neither of these lines of reasoning applies if both parties were not 
contemplating a particular means of performance. If the promisee has 
in mind only a general fulfilling of his order, the fact that the promisor’s 
only means of performance is destroyed will not help him at common 
law." The law will not aid a man merely because a fair bargain later 
turns out to be hard.” 





4 International Paper Co. v. Rockefeller, 161 App. Div. 180, 146 N. Y. Supp. 371 
(1914) (tract of woodland); Lovering v. Buck Mountain Coal Co., 54 Pa. 291 (1867) 
(means of transportation). 

5 Horlock v. Beal, [1916] 1 A. C. 486; Scottish Navigation Co. v. Souter, [1917] 
14. B. 222; The Kronprinzessin Cecile, 244 U.S. 12 (1916). 

. © [1920] 2 K. B. 287. See Recent CAsEs, p. 328, infra. 

The case of Trinidad Shipping & Trading Co. v. Allston & Co., [1920] A. C. 888 
(Privy Council), has somewhat similar facts, but can be distinguished on the ground 
that no payments were to be made in the foreign state. 

7 Riegel v. American Ins. Co., 153 Pa. 134, 25 Atl. 1070 (1893); Duncan ». New 
York Ins. Co., 138 N. Y. 88, 33 N. E. 730 (1893); Cochrane v. Wills, 1 Ch. 58 (1865). 
See SALE OF Goons Act, § 6. See WALD’s POLLOCK ON ConrTRACTS, Williston’s ed., 
606 et sey. 

8 See Horlock v. Beal, [1916] 1 A. C. 486, 512. 

® See Horlock »v. Beal, supra, 525. 

10 See F. A. Tamplin S. S. Co. 2. Anglo-American Petroleum Co., [1916] 2 A. C. 307, 
403. See 12 Harv. L. Rev. 501; 19 Harv. L. REv. 462. 

1 Hale v. Rawson, 4 C. B. (N. s.) 85 (1858) ‘eniitinel to sell tallow on arrival of 
particular ship not excused when no tallow on ship); Pacific Sheet Metal Works ». 
California Canneries Co., 164 Fed. 980 (1908) (non-arrival of expected tins to make 
cans); Blackburn Bobbin Co. v. T. W. Allen & Sons, [1918] 2 K. B. 467 (contract to 
sell Finnish lumber — promisor not excused when only means of performance was 
forbidden shipment from Finland, when promisee did not know this). 

2 See Cameron-Hawn Realty Co. v. City of Albany, 207 N. Y. 377, 381, 1o1 N. E 
162, 163 (1913). See also Paradine v. Jane, supra, and most of the cases on this sub- 
ject between these dates. The common law might reasonably, however, have adopted 
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But both the theories of mistake and implied condition are applicable 
to the principal case, where the performance was rendered impossible 
by a change in foreign law. Both parties contemplated that the con- 
tract should be carried out in a foreign country. In the absence of an 
express provision to the contrary," it can, therefore, be assumed that 
the parties contemplated that the transactions in foreign parts should 
be legal.“ And it is further true that the legality of the transaction is 
just as much a means of performance as the ship that carried the cargo. 
If foreign law, then, renders performance of the contract illegal, the con- 
templated means of performance are gone and both parties should be 
excused. 

There seems, therefore, every reason to support the principal case. 
It apparently overrules the well-known decision of Jacobs v. Credit 
Lyonnais.» The court attempts to distinguish the two on the ground 
that the impossibility in the latter case may have been due to a foreign 
war. But the principles outlined above should apply equally to either 
case, for whether the impossibility is due to a war or a change in foreign 
law, the contemplated basis of the contract is destroyed. 





CoMPULSORY REFERENCE IN ACTIONS AT Law. — The term “compul- 
sory reference”’ is ordinarily used to denote the act of a court in sending 
a pending cause, without the consent of one or more of the parties 
thereto, to a referee for examination and decision. Under this procedure 
a jury is dispensed with and the hearing before the referee replaces a trial 
in court, judgment being entered or a decree made in accordance with 
the referee’s report if it be accepted by the court.? As thus defined, 
compulsory reference has a very limited application in actions at law.’ 





the view of the civil law, which is much less strict. See FrencH Crvit Cope, 1148; 
ITALIAN Crivit CopE, 1226. There the promisee is excused if he cannot perform the 
contract because of vis major or fortuitous accident. 

18 The promisor can expressly contract to assume the risk of impossibility or destruc- 
tion of the subject matter or means of performance. Finney v. Bennett, 49 Misc. 230, 
97 N. Y. Supp. 291; Berg v. Erickson, 234 Fed. 817 (1916). See the well-known dictum 
of Maule, J., in Canham ». Barry, 15 c B. 597, 619 (1855), “A man may, if he chooses, 
covenant that it shall rain to-morrow.” 

4 Probably this particular thought would not occur to the parties, but if nothing 
appeared to the contrary, it would be bound up in their whole conception of the 
transaction. See 1 Cox. L. REv. 529, 533; 15 Harv. L. REv. 418. 

18 12Q. B. D. 589 (1884). It is not clear from the case whether there was an wateil 
illegality or merely a war. See Scrutton, L. J., in Ralli Bros. ». Compafiia Naviera 
Sota y Aznar, supra, 301. 


1 See cases, note 3, infra. 

2 See cases, note 3, infra. 

8 The power to make such reference in actions at law does not exist at common 
law but is based exclusively upon statutes. Mead v. Walker, 17 Wis. 189 (1863). 

* $tatutes giving this power in actions at law have usually been held to violate the 
right of trial by jury as guaranteed by the state constitutions. Grim v. Norris, 19 
Cal. 140 (1861); Russell v. Alt, 12 Idaho, 789, 88 Pac. 416 (1907); St. Paul, etc. R. R. 
Co. v. Gardner, 19 Minn. 132 (1872); Kuhl v. Pierce County, 44 Nebr. 584, 62 N. W. 
1066 (1895); American Saw Co. v. First Nat. Bank, 58 N. J. L. 438, 34 Atl. 1 (1896). 

In a few states statutes permitting such reference in cases involving accounts were 
in existence at the time when the state constitutions were adopted, and subsequent 
enactments have been held constitutional on this basis. Wentzville Tobacco Co. 9. 
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But the term has also been used to designate the act of a court of law 
in referring a pending cause to an auditor to simplify the issues, hear 
the evidence, and report the same, with or without his opinion thereon, 
to the court. Here the auditor acts as a preliminary tribunal and the 
cause is later tried in court, the report of the auditor being received as 
prima facie evidence of the facts and findings embodied therein.® It is 
clear that this latter practice was unknown to the common law,*® and 
apparently it had its origin in a Massachusetts statute passed in 1817.’ 
Similar power has since been given to the courts of a few other states® 
and the District of Columbia® in cases involving accounts. Within the 
last two decades the federal courts in certain districts'® have adopted 
this practice in cases involving complicated questions of fact, although 
Congress has given them no express authority to do so." Their inherent 
power to make such a reference without the aid of a statute has been 
upheld in a recent case, In re Peterson,” by the United States Supreme 
Court.¥ 





Walker, 123 Mo. 662, 27 S. W. 639 (1894); Smith v. Kunert, 17 N. D. 120, 115 N. W. 
76 (1907); Trummer v. Konrad, 32 Ore. 54, 51 Pac. 447 (1897); Hall v. Armstrong, 65 
Vt. 421, 26 Atl. 592 (1893); Dane County v. Dunning, 20 Wis. 210 (1866); Lee ». 
Tillotson, 24 Wend. (N. Y.) 337 (1840). See Steck v. Colorado Fuel and Iron Co., 
142 N.Y. 236, 37 N. E. 1 (1894). See 22 Harv. L. REv. 378. 

The Seventh Amendment prevents the federal courts from making such reference 
even in the states last named. United States v. Rathbone, 27 Fed. Cas. No. 16, 121, 
2 Paine, 578 (1829); Howe Machine Co. v. Edwards, 12 Fed. Cas. No. 6, 784, 15 Blatchf. 
402 (1878); Sulzer v. Watson, 39 Fed. 414 (1889). And Congress has passed an act 
expressly prohibiting this practice in the federal courts. See Rev. Stat., §§ 648, 649; 
1918 Comp. Star., §§ 1584, 1587. 

In England under the Arbitration Act of 1889 a compulsory reference can be made 
in a cause requiring any “prolonged examination of documents or accounts, or any 
scientific or local investigation.” See 52 & 53 VIcT., c. 49, § 14. 

4 See cases notes 8, 9, and 10, infra. Usually no distinction is made between these 
two fundamentally different classes of cases, both being cited under the heading 
“compulsory reference.”” To avoid confusion the terminology “compulsory reference 
for decision” will be used in referring to the practice illustrated by the first class of 
cases, and “compulsory reference for preliminary hearing” to designate the latter. 

5 See cases note 10, infra. 

6 See Taff Vale Ry. Co. v. Nixon, 1 H. L. Cas. 111, 122, 126 (1847). See C. C. 
Langdell, “A Brief Survey of Equity Jurisdiction,” 2 Harv. L. REv. 241, 251. 

7 See 1817 Mass. Srat., c. 142. For the present statute see 1902 Mass. REv. 
Laws, c. 165, § 55. 

8 See 1916 MatnE Rev. Start., c. 87, § 88; 1901 NEw HAmpsHtreE Pus. STAr., 
c. 227, §§ 1-8. In Rhode Island ‘and Vermont such statutes were passed but were 
held unconstitutional. See note 18, infra. 

® See 1919 D. C. CopE oF Laws, c. 4, § 254. See Simmons ». Morrison, 13 App. 
D. C. 161 (1898); Lincoln v. Virginia Portland Cement Co., 258 Fed. 505 (1919). 

10 Fenno v. Primrose, 119 Fed. 801 (Mass.) (1903); Clark v. Craven, 186 Fed. 959 
(Mass.) (1911); Vermeule ». Reilly, 196 Fed. 226 (N. Y.) (1912); Peterson v. Davison, 
254 Fed. 625 (N. Y.) (1918); United States v. Wells, 203 Fed. 146 (Tenn.) (1913). 

1 These cases cannot be explained on the theory that the federal courts were con- 
forming with the procedure of the state courts as provided for in REv. Srat., § 914, 
1918 Comp. Stat., § 1537. In New York and Tennessee the power to refer has not 
been given to the state courts. In Massachusetts the federal courts could not conform 
on account of the Massachusetts rule as to costs. See Fenno v. Primrose, supra, 803. 

® U.S. Sup. Ct., October Term, 1919, No. 28. See Recent CasEs, p. 338, infra. 
Three justices dissented. 

* The court also held that a compulsory reference for a preliminary hearing did 
not violate the right of trial by jury as guaranteed by the Seventh Amendment. 
The same result has been reached under the state constitutions in Maine, Massachu- 
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In sanctioning this practice, the Supreme Court adopted the broad 
hypothesis that “Courts have (at least in the absence of legislation to 
the contrary) inherent power to provide themselves with appropriate 
instruments required for the performance of their duties.” On a 
proposition so fundamental it would seem that there should be a wealth 
of authority; yet the court apparently found only one case even remotely 
in point.'® Until the present instance all the important procedural 
changes since the adoption of the Constitution have been of statutory 
origin.’ It is submitted that in Jn re Peterson is to be found a reitera- 
tion of the ancient common-law doctrine under which courts made their 
own rules of procedure and practice.'” Viewed in this light the decision 
falls little short of being epoch-making. Its importance lies in the fact 
that it allows greater flexibility in the administration of justice, thus 
saving time and money for litigants as well as courts, and enables courts 
to meet new problems of procedure and practice without waiting for 
legislative assistance.'® The principle upon which it rests seems sound 





setts, and New Hampshire. Holmes v. Hunt, 122 Mass. 505 (1877); Perkins v. Scott, 
57 N. H. 55 (1876). See Howard v. Kimball, 65:Me. 308, 327 (1876). Contra, Francis 
v. Baker, 11 R.}I. 103 (1874); Plimpton v. Town of Somerset, 33 Vt. 283 (1860). 
Statutes making an official finding or report prima facie evidence of the facts and 
finding embodied therein have repeatedly been held constitutional. Marx »v. Han- 
thorn, 148 U. S. 172 (1893) (tax deed); Turpin v. Lemon, 187 U. S. 51 (1902) (tax 
deed); Reitler v. Harris, 223 U. S. 412 (1912) (official entry in registry of deeds); 
Meeker & Co. v. Lehigh Valley R. R. Co., 236 U. S. 412 (1914) (report of Interstate 
Commerce Commission). The same should be true of an order of a court. 

14 See Jn re Peterson, note 12, supra. 

18 Stockbridge Iron Co. »v. Cone Iron Works, 102 Mass. 80, 87-90 (1869), holding 
that a court of equity has inherent power to appoint “viewers” to examine a mine 
to estimate damages. See Heckers v. Fowler, 2 Wall. (U. S.) 123, 128 (1864). Cf. 
Davis v. St. Louis and S. F. Ry. Co., 25 Fed. 786 (1885). Contra, see Ackerman v. Union 
and New Haven Trust Co.,91 Conn. 501, 505, 100 Atl. 22, 24 (1917). There are many 
cases holding that a court has, in the absence of constitutional or legislative limitations, 
inherent power to make such rules as are necessary for the orderly conduct of its 
business. State v. Van Cleve, 157 Ind. 608, 62 N. E. 446 (1902); Prindeville ». The 
People, 42 Ill. 217 (1866); Brooks v. Boswell, 34 Mo. 474 (1864); Zeuske v. Zeuske, 55 
Ore. 65, 105 Pac. 249 (1909); Snyder v. Bauchman, 8 Serg. & R. (Pa.) 336 (1822); 
Jones v. Spear, 21 Vt. 426 (1849). This rule, however, extends only to the minute 
details of practice, such as fixing the time of trial, the time for application for change 
of venue, the time for presenting or filing of complaints, pleadings, etc. In many 
of the cases this power had been given to the courts by statute so that the holdings 
are mere dicta. See Rooker v. Bruce, 171 Ind. 86, 85 N. E. 351 (1908). No case has 
been found where the court established a new rule of procedure. 

Fenno v. Primrose, supra, the first case to hold that a court of law has inherent 
power to make a compulsory reference for preliminary hearing and upon which all 
the subsequent cases are based, was decided upon the principle enunciated in In re 
Peterson, the court citing as authority only one case, Davis v. St. Louis and S. F. Ry. 
Co., supra. There the court referred the case to an auditor to find the facts on the 
theory that such power existed at common law. This historical argument is clearly 
untenable (see note 6, supra), and the case was in fact overruled by REv. Srar., §§ 648, 
649; 1918 Comp. STAT., 5 1584, 1587, at the time Fenno v. Primrose was decided. 

16 See note 15, supra. Cf., however, Judge Doe’s decisions in New Hampshire in 
Lisbon v. Lyman, 49 N. H. 553, 582 (1870); Metcalf v. Gilmore, 59 N. H. 417, 433 
(1879); Boody v. Watson, 64 N. H. 162, 172 (1886); Atty.-Gen. v. Taggart, 66 N. H. 
362, 369 (1890). 

17 See Roscoe Pound, “Regulation of Procedure by Rules of Court,” ro Ix. L. 
REV. 163, 171. 

18 For a discussion of the arguments for and against the regulation of procedure by 

‘rules of court, see Roscoe Pound, “Some Principles of Procedural Reform,” 4 Itt. L. 
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and will undoubtedly meet with the approval of writers and students 
of jurisprudence. The fact that courts in the past two centuries have 
been content to look to the legislature for new rules of practice and 
procedure should not prejudice their claim to the inherent power of 
making new rules when confronted by situations which cannot be 
adequately handled under existing procedural machinery. True, their 
acquiescence does lend color to the suggestion that the making of rules 
of procedure is a legislative function, and that, under the American 
theory of the separation of powers, the exercise of this power by courts 
is ultra vires and hence unconstitutional.!® But “what constitutes 
judicial power within the meaning of the constitution is to be determined 
in the light of the common law and of the history of our institutions as 
they existed anterior to and at the time of the adoption of the constitu- 
tion.”’ 2° Indeed the real constitutional question would seem to be to 
what extent the legislature can control the details of practice and pro- 
cedure in courts.” In view of the fact, however, that courts in the past 
have accepted such legislation as controlling, it is probably true that 
the sweeping language of the court in Jn re Peterson is largely nullified, 
especially in the code states. It is nevertheless to be hoped that courts 
will utilize this new weapon to simplify procedure and practice in proper 
cases and in so far as they are not so controlled.” 

That a preliminary hearing before an auditor is an “appropriate in- 
strument”’ for the performance of a court’s duties seems too clear for 
argument. It has always been utilized in'courts of equity* and is not 
without precedent in courts of law. That such practice is “necessary” 
in cases involving complicated facts or accounts seems equally obvious. 
The volume of litigation arising under the present organization of so- 
ciety does not permit courts to devote their time to such cases until the 


groundless claims have been sifted from the legitimate, and the disputed 
issues have been moulded into compact form. The machinery of a law 
court is not fitted for the trial of such cases. It is ridiculous to speak of 
a trial by jury where twelve confused and bewildered jurors are left to 
flounder in a maze of contradictory facts:** In cases involving long or 
complicated accounts equity has taken jurisdiction on the theory that 
such cases are unsuited for trial by jury;”* under present conditions 





REV. 388, 403-407. See also Manley O. Hudson, “The Proposed Regulation of Mis- 
souri Procedure by Rules of Court,” 17 Untv. or Mo. Law BULLETIN, No. 31. 

19 See Pound, note 17, supra, 169. 

20 See State v. Harmon, 31 Oh. St. 250, 258 (1877). See 2 WiLLouGHBY, CoNnsTITU- 
TIONAL LAw, § 742. 

21 See Epstein v. State, 128 N. E. (Ind.) 353 (1920). 

*% The courts have been quick to take advantage of the decision in the principal 
case. See Plews v. Burrage, 266 Fed. 959, 960 (1920). Quaere whether the court did 
not carry the doctrine too far. 

2% The Heirs of P. F. Dubourg de St. Colombe v. United States, 7 Pet. (U. S.) 625 

1833). 
' 2K reference by consent in an action at law has always been aHowed. Heckers ». 
Fowler, 2 Wall. (U. S.) 123 (1864). 

25 See Craven v. Clark, supra, 960. 

26 In a few jurisdictions there must be mutual accounts. See C. C. Langdell, “A 
Brief Survey of Equity Jurisdiction,” 3 Harv. L. Rev. 237, 244. In either case it 
seems clear that in Jn re Peterson the plaintiff might have brought a bill in equity in 
the nature of an “equitable assumpsit”’ for an accounting; or that the defendant, had 
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much might be said for making such jurisdiction exclusive. But even 
in cases where no accounts are involved, so that the parties must neces- 
sarily resort to a court of law for relief, they should not be heard to 
complain if the court, weighing the inadequacy of the machinery of 
law courts and the necessity of giving time to other litigation against the 
desire to comply with the wishes of the litigants in a particular case, 
sees fit to refer the case to an auditor for a preliminary hearing.’ 





RECENT CASES 


BANKRUPTCY — PREFERENCES — FULFILMENT OF CONTRACT WITH PuR- 
CHASER WHO HAS Pap IN ADVANCE. — The plaintiff contracted with the 
owner of a mill for the entire output of his mill for one year, and paid part of 
the price in advance. Six months later the owner was adjudicated a bankrupt. 
The value of the mill’s output up to that time was less than the money already 
advanced by the plaintiff. The lower court ordered the trustee in bankruptcy 
to continue the contract, which was done. Later, the court ordered the plain- 
tiff to pay again to the trustee the price already advanced to the bankrupt 
before the bankruptcy. Held, that this was error. Grief Bros. v. Mullinix, 
45 A. B. R. 265. 

For a discussion of the principles involved in this case, see NOTES, p. 300, 


supra. 


Brits oF LADING — EFFECT OF INTERSTATE COMMERCE ACTS UPON VALIDITY 
OF EXCHANGE BILL oF LADING ISSUED WITHOUT SURRENDER OF ORIGINAL. — 
The plaintiff is the bona fide purchaser of an exchange bill of lading issued by 
the defendant railroad without requiring the surrender of the original bill. 
The Interstate Commerce Acts, as amended, make it “unlawful for any carrier 
to give any undue or unreasonable preference or advantage to any particular 
person”’ and require every carrier to file with the Commission schedules show- 
ing “‘all privileges or facilities granted and any rules or regulations which in 
any wise affect rates or the value of service rendered.” (24 Stat. AT L. 380, 
34 StaT. AT L. 586.) The defendant had filed a regulation which provided that 
original bills of lading must be surrendered before exchange bills would be 
issued. The plaintiff sues the railroad for failure to deliver shipment: Held, 
that the plaintiff cannot recover. Pioneer Trust Co. v. Nashville, C. & St. 
L. R. R. Co., 224 S. W. 109 (Mo.). 

Whether an exchange bill of lading be issued without a surrender of the 
original or an original bill of lading be issued without receipt of the goods, a 
bill of lading is outstanding without any goods behind it. By the weight of 
authority at common law, a bona fide purchaser of such a bill of lading could 
not recover upon it from the carrier. Grant v. Norway, 10 C. B. 665. Pollard 
v. Vinton, 105 U.S. 7. See Mo., etc. R. Co. v. Hutchings Co., 78 Kan. 758, 764, 
767, 99 Pac. 230, 232, 233. But the better rule protected the bona fide pur- 
chaser of the bill of lading. See W1LLIsTon, SALEs, § 419. The Uniform Bill 
of Lading Act adopts this rule. See Drart Act Com’rs UNtForM STATE Laws, 





he so desired, could have enjoined the suit at law and forced the plaintiff to resort 
to equity for relief. Jbid., 243. In such case the federal court, sitting as a court of 
equity, could have made a compulsory reference for decision. See United States 2. 
Wells, supra, 151. 
27 See Fenno v. Primrose, supra, 806. In England compulsory reference for pre- 
a hearing is authorized by the Arbitration Act of 1889. See 52 & 53 VICT., c. 40, 
13. 
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Bitts oF LADING, § 23. This case is interesting as treating the problem as 
within the scope of the Acts to regulate commerce. The court seems wrong in 
assuming that any deviation from the filed and published regulations violates 
the act. Only “undue or unreasonable”’ preferences are prohibited. Gamble- 
Robinson Commission Co. v. Chicago Ry. Co., 168 Fed. 161. United States v. 
B. & O. R. R. Co., 154 Fed. 108. But where the act is violated the contract 
is invalid and unenforceable. Chicago & Alton R. Co. v. Kirby, 225 U.S. 155. 
Saita & Jones v. Pa. R. Co., 109 Misc. 604, 179 N. Y. Supp. 471. Although 
this situation falls within the general operation of the Interstate Commerce 
Acts, it is specifically covered by the Pomerene Bill of Lading Act. See 39 
Stat. AT L. 542. And it is to be hoped that in the future the obvious purpose 
of § 23 of the Uniform Act will be given effect in interstate transactions in 
spite of the inartistic changes in wording (intentionally or accidentally) made 
by the Pomerene enactment. If not thereby protected, the bona fide purchaser’s 
best chance seems to be an action in tort for deceit. Cf. William Vance, 
“Liability for Unauthorized Torts of Agents,” 4 Micu. L. REv. 199. 


BouNDARIES — INCONSISTENT DESCRIPTIONS — WHEN COURSES AND DiIs- 
TANCES GOVERN MonuMENTS. — A patent was issued for 12,000 acres of land, 
the boundaries of which were descr‘hed in part by monuments and i> part by 
courses and distances. The monuments conflicted with the courses and dis- 
tances and the acreage called for by the patent, and, if followed, would lead to 
a palpably wrong result. Held, that the courses and distances will govern. 
Swift Coal & Timber Co. v. Sturgill, 223 S. W. 1090 (Ky.). 

The description in the deed is intended to identify the tract conveyed. And 
so, if the description is insufficient for identification, the conveyance is void. 
Wilson v. Johnson, 145 Ind. 40, 43 N. E. 930; McBride v. Steinweden, 72 Kan. 
508, 83 Pac. 822. The controlling element is the intention of the parties in- 
ferred from the language of the deed. Reed v. Proprietors of Locks and Canals, 
8 How. (U. S.) 274; Bruensmann v. Carroll, 52 Mo. 313. Certain rules of pre- 
sumption aid in determining their intention when the elements of description 
conflict. Monuments ordinarily govern courses and distances. Pernam v. 
Wead, 6 Mass. 131; Watkins v. King, 118 Fed. 524. But the rule yields when 
it appears that the courses and distances are more reliable. White v. Luning, 
93 U.S. 514; So. Realty Co. v. Keenan, 99 S. C. 200, 83 S. E. 39. So courses 
and distances normally govern recitals of area. Sherwin v. Bitzer, 97 Minn. 
252, 106 N. W. 1046. See Christian v. Bulbeck, 120 Va. 74, 113, 90 S. E. 661, 
673. But in extreme cases provisions as to area may control all. Davis v. 
Hess, 103 Mo. 31, 15 S. W. 324; McDowell v. Carothers, 75 Ore. 126, 146 Pac. 
800. There is no rule of preference between conflicting courses and distances. 
Preston’s Heirs v. Bowmar, 6 Wheat. (U.S.) 580; Green v. Pennington, 105 Va. 
801, 54 S. E. 877. But cf. Paschal v. Swepston, 120 Ark. 230, 235, 179 S. W. 
339, 340. In this case, if the monuments were followed, the description would 
not conform in appearance to the plat nor even approximate the acreage called 
for in the patent, while, if the courses and distances were followed, the de- 
scription would conform to the plat and include the specified quantity. It 
seems a proper case, therefore, to deny the application of the ordinary rule of 
presumption and to allow courses and distances to control. 


CARRIERS — BAGGAGE — LIABILITY FOR Loss OF BAGGAGE CARRIED SuB- 
SEQUENTLY TO PASSENGER’S JOURNEY. — The plaintiffi’s baggage, due to her 
own delay, was delivered to the defendant carrier on the day following plaintiff’s 
journey in person. The carrier took it on board his vessel and carried it to its 
destination. In an action for loss of part of the baggage, defendant set up the 
defense that he was liable only for negligence. Held, that the defense is valid. 
Midgett v. Eastern Carolina Transportation Company, 104 S. E. 32 (N. C.). 
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The authorities are divided as to whether a carrier is under insurer’s liabil- 
ity for baggage sent ahead by one who later does not make the trip in person. 
Marshall v. Pontiac R. R. Co., 126 Mich. 45, 85 N. W. 242; McKibbin v. Wis- 
consin Ry. Co., 100 Minn. 270, 110 N. W. 964. Cf. Crout v. Yazoo R. R. Co., 
131 Tenn. 667, 176S. W. 1027. The principal case raises the reverse problem of 
liability for baggage forwarded, because of the passenger’s delay, after the 
passenger’s journey. There seems to be no good reason why baggage in such 
a case is not as much incidental to carriage of the person as where it is carried 
exactly contemporaneously; and if the carrier accepts it under the circum- 
stances and transports it he should be held to the usual absolute liability. 
The Elvira Harbeck, 8 Fed. Cas. No. 4, 424; Graffam v. Boston & Maine R. R. 
Co., 67 Me. 234. The weight of authority is in fact opposed to the principal 
case. Warner v. Burlington R. R. Co., 22 Ia. 166; Wilson v. Grand Trunk Ry., 
57 Me. 138; Williams v. Central Ry. of N. J., 93 App. Div. 582, 88 N. Y. Supp. 
434; aff’d 183 N. Y. 518, 76 N. E. 1116. See Bradley v. Chicago Ry. Co., 147 Ill. 
App. 397, 404. Perry v. Seaboard Ry. Co., 171 N. C. 158, 88 S. E. 156, contra. 
The court probably is influenced unconsciously by the feeling that the rule of 
absolute liability is an historical anomaly not required to-day, and so abfogates 
that rule in a doubtful situation. See Joseph H. Beale, “The Carrier’s Liability: 
Its History,” 11 Harv. L. Rev. 158; Hormes, Toe Common Law, 164-205. 
The decision may thus be explained, though hardly supported. See also 39 Stat. 
AT L. 441; 53 Conc. Recorp (64th Cong., 1st Sess.), 9245, 9246, 12002, 12003. 


CARRIERS — BAGGAGE — WHAT ConstTITUTES BAGGAGE. —As a result of the 
destruction of a steamer, various claims for the loss of baggage and personal 
effects were presented by the passengers. The claims inter alia included (1) 
large sums of money not necessary for the purposes of the trip, (2) the camera 
lenses of a newspaper photographer, who was traveling to take photographs, 
and (3) small amounts of Liberty Bonds, retained in possession for safe-keep- 
ing and not for the purposes of the trip. Held, that the claims be allowed 
as to the camera lenses and Liberty Bonds, but disallowed as to the sums of 
money. The Virginia, 266 Fed. 437. 

The baggage and personal effects of a passenger for which a carrier may be 
liable include whatever articles are useful or convenient for the passenger with 
reference to the immediate necessities of the trip or its ultimate purposes. 
See Macrow v. Great Western Ry. Co., L. R. 6 Q. B. 612; Saunders v. So. Ry., 
128 Fed. 15. And in deciding the question due regard must be paid to the 
social status of the passenger, and the particular nature of his journey. Ry. 
Co. v. Fraloff, 100 U.S. 24; Repp v. Indianapolis Traction Co., 184 Ind. 671, 111 
N. E. 614. So articles connected with the occupation that prompts the trip, 
as the instruments of an army surgeon, the books of a student, or the guns of a 
hunter, are properly baggage. Hannibal Ry. v. Swift, 12 Wall. (U.S.) 262; Hop- 
kins v. Westcott, 6 Blatch. (U. S. C. C.) 64; Little Rock, etc. Ry. Co. v. Record, 
74 Ark. 125, 85 S. W. 421. Clearly the lenses of the newspaper photographer 
come within this category. So also sums of money, however large, if neces- 
sary for the trip are recoverable. Merrill v. Grinnell, 30 N. Y. 594; Ill. Centr. 
Ry. Co. v. Copeland, 24 Ill. 332. But as in the principal case, money, not 
needed for the trip and taken for some independent reason, is not recoverable. 
First Nat'l Bk. of Greenfield v. Marietta, etc. Ry. Co., 20 Ohio St. 259. Levins 
v. N. Y., N. H. & H. Ry. Co., 183 Mass. 175, 66 N. E. 803. The same rule 
would seem applicable to the Liberty Bonds. They were not carried for the 


purpose of the trip, but merely for safe-keeping, and recovery as to them was 
improper. 


CONSTITUTIONAL LAw — Ciass LEGISLATION — DuE Process or Law — 
PENALTY FOR DELAYED PAYMENT OF WAGES. — Defendant owed plaintiff 
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$12.32 wages at the time of his discharge. Plaintiff sued and recovered $500 
under a statute providing that wages should be paid by certain employers at 
specified times, and exacting an additional payment of ten per cent of the 
amount due for each day’s default. (1913 Micuican Pustiic Acts, Act 509: 
1915 MiIcHIGAN ComPILeD Laws, §§ 5583-5586.) Defendant appeals on the 
ground that the statute violates the United States and Michigan constitu- 
tions, in denying equal protection of the laws, and in taking property without 
due process of law. Held, that the statute is unconstitutional. Davidow v. 
Wadsworth Manufacturing Co., 53 Chicago Legal News, 98 (Mich.). 

The court concerns itself chiefly with the argument that the statute dis- 
criminates between employers, and thus denies to those included the equal 
protection of the laws. On this ground the decision is supportable. A more 
interesting question is whether the imposition of the penalty is a denial of due 
process. More or less similar penalties have been upheld. Missouri P. R. Co. 
v. Humes, 115 U.S. 512; Minneapolis & St. L. R. Co. v. Beckwith, 129 U. S. 
26; Fidelity Mutual Life Ass. v. Mettler, 185 U. S. 308; Farmers’ & Merchants’ 
Ins. Co. v. Dobney, 189 U.S. 301; Seaboard A. L. R. v. Seegers, 207 U. S. 73; 
Yazoo & M. R. Co. v. Jackson Vinegar Co., 226 U.S. 217; Kansas C. S. R. Co. v. 
Anderson, 233 U. S. 325; Skinner v. Garnett Gold-Mining Co., 96 Fed. 735; 
Farrell v. Atlantic C. L. R. Co., 82 S. C. 410, 64S. E. 226; Phillips v. Missouri 
P. R. Co., 86 Mo. 540; Houston & T. C. R. Co. v. Harry, 63 Tex. 256. Where 
penalties have been declared unconstitutional, the ratio decidendi has usually 
been discrimination. Gulf, C. & S. F. R. Co. v. Ellis, 165 U. S. 150; Atchison, 
T. & S. F. R. Co. v. Vosburg, 238 U.S. 56; Wilder v. Chicago & W. M. R. Co., 
70 Mich. 382, 38 N. W. 289. But some cases turn, at least in part, on denial 
of due process. Afchison & N. R. Co. v. Baty, 6 Nebr. 37; San Antonio & 
A. P. R. Co. v. Wilson, 19 S. W. 910 (Tex. App.). Whether or not the mere 
size of a penalty otherwise constitutional may bring it within the constitu- 
tional prohibition has not been decided, though there are intimations to that 
effect. See Southwestern T. & T. Co. v. Danaher, 238 U. S. 482; Seaboard 
A. L. R. v. Seegers, supra, 78-79; Waters-Pierce Oil Co. v. State of Texas, 212 
U.S. 86, 111. Statutes are unconstitutional if the size of the penalty indirectly 
coerces one to forego testing the validity of the statute. Missouri P. R. Co. v. 
Tucker, 230 U. S. 340. But such cases are not authority for holding that size 
alone, where it has no such effect, may make a penalty unconstitutional. The 
application of the Fourteenth Amendment is largely a matter of practical judg- 
ment; and a slight variation of fact may cause the court to distinguish cases 
seemingly alike. Compare Gulf, C. & S. F. R. Co. v. Ellis, supra, and Fidelity 
Mutual Life Ass. v. Mettler, supra. It is impossible to argue authoritatively 
from precedent, which is useful only as a guide. See CoLiins, THE Four- 
TEENTH AMENDMENT AND THE STATES, 118. 


CONSTITUTIONAL Law — EIGHTEENTH AMENDMENT — EFFECT ON PRIOR 
ExisTinc STATE LEGISLATION. — After the Eighteenth Amendment went into 
effect, defendant was convicted under a pre-existing state statute of selling 
liquor without a license. Defendant appealed on the ground that the state 
law is no longer enforceable. Held, that the conviction be affirmed. Common- 
wealth v. Nickerson, 128 N. E. 273 (Mass.). 

Defendants were arrested for having liquor in their possession in violation of 
a Florida statute. The defendants applied for a writ of habeas corpus. Held, 
that the prisoners be remanded. Ex parte Ramsey, 265 Fed. 950. 

For a discussion of these cases, see NOTES, p. 317, supra. 


CONTRACTS — DEFENSES: IMPOSSIBILITY — CHANGE IN ForEIGN Law. — 
The defendants chartered a ship from a Spanish company to carry cargo from 
Calcutta to Barcelona, payment to be made in Spain upon arrival of the goods. 
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The defendants were an English company and the contract was made in Eng- 
land. Subsequent to the making of the contract the Spanish government 
issued a decree fixing the freight, rate at a much lower price than that stipulated 
in the contract. The cargo was delivered in Barcelona, but the defendants 
refused to pay more than the legal rate. Held, that the plaintiff cannot recover. 
Ralli Bros. v. Compatiia Naviera Sota y Aznar, [1920] 2 K. B. 287. 

For a discussion of the principles involved in this case, see NOTES, supra, 
Pp. 319. 


CoNTRACTS — DIVISIBLE CONTRACTS — BuYER’S FAILURE TO Pay AS 
ExcusE FOR SELLER’S NON-PERFORMANCE. — The plaintiff contracted to 
deliver goods to the defendant, on 30 days’ credit, in certain instalments, 
January, February,.and “after March rst.” He shipped none until February 
and made intermittent partial deliveries until June. The defendant accepted 
all partial deliveries, paying for the first two only and finally refusing to pay 
anything further unless the plaintiff recognize his claim for damages and give 
assurance of future shipments. The plaintiff “rescinded” the contract and 
sued for the price of the goods accepted. The defendant admitted this liability 
but counterclaimed for damages for the plaintifi’s failure to deliver goods as 
per contract. Held, that the counterclaim for goods due before “rescission” 
be allowed. Goodyear Tire & R. Co. v. Vulcanized P. Co., 228 N. Y. 118, 126 
N. E. 711. 

A continued nonpayment by the buyer under an instalment contract, con- 
stituting a material breach, justifies the seller’s refusal to perform further. 
Kokomo Strawboard Co. v. Inman, 134 N. Y. 92, 31 N. E. 248; Jensen v. Goss, 
28 Cal. App. Dec. 135, 179 Pac. 225. It is immaterial that the seller owes an 
equivalent or greater amount of damages for prior breach on his part. J. K. 
Armsby Co. v. Grays Harbor Commercial Co., 62 Ore. 173, 123 Pac. 32; Standard 
Coal Co. v. Eclipse Coal Co., 102 S. E. 137 (Ga.). Contra, Sperry, etc. Co. 
v. O’Neill-Adams Co., 185 Fed. 231. See 2 WILLISTON, Contracts, §§ 850, 867. 
Moreover a refusal to pay except on some condition which the buyer has no 
tight to impose has the same effect. Stephenson v. Cady, 117 Mass. 6; Munroe 
v, Trenton, etc. Co., 206 Fed. 456. But see Hjorth v. Albert Lea Mach. Co., 
172 N. W. 488 (Minn.). The demand that the seller recognize the buyer’s 
claim for damages is such an unjustifiable condition. Harber Bros. Co. v. 
Moffat Cycle Co., 151 Ill. 84, 37 N. E. 676; Nat'l Contracting Co. v. Vulcanite 
Portland Cement Co., 192 Mass. 247, 78 N. E. 414. The buyer’s conduct in 
the principal case thus justified the seller’s absolute refusal to proceed. But 
the failure to deliver the January and February instalments preceded any 
breach by the buyer who has therefore a right to damages. This is not waived 
by mere acceptance of the partial, late deliveries. Hall v. New Hartford Can- 
ning Co., 153 App. Div. 562, 138 N. Y. Supp. 866; Wisconsin Lumber Co. v. 
Pacific Tank Co., 76 Wash. 452, 136 Pac. 691. But see Mason v. Valentine Co., 
180 App. Div. 823, 168 N. Y. Supp. 159. Thus far the case may be supported. 
The first default in payment by the buyer, however, gave the seller the right 
to suspend further deliveries. Raabe v. Squier, 148 N. Y. 81, 42 N. E. 516; 
Ackerman v. Santa Rosa-Vallejo Tanning Co., 257 Fed. 360. Hence the reason- 
ing of the court in allowing damages for the seller’s defective performance 
between this time and the misnamed “rescission” is unacceptable, contrary to 
authority, and to prior New York decisions. Gardner v. Clark, 21 N. Y. 399; 
American Broom & Brush Co. v. Addikes, 19 Misc. 36, 42 N. Y. Supp. 871. 


CoRPORATIONS — STOCKHOLDERS — CONSTRUCTION OF STATUTE INVOLVING 
LIABILITY OF STOCKHOLDERS FOR Torts. — A statute provided that a stock- 
holder should be personally liable to the extent of the amount unpaid on his 
stock for the “debts” of a corporation. 1919 So. Dax. Rev. Cone, § 8779. 
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Plaintiff secured a judgment against a corporation for a tort committed by it, 
and then sued the defendant stockholder under the statute. Plaintiff was 
nonsuited. Held, that the judgment be affirmed. Clinton Mining & Mineral 
Co. v. Beacom, 266 Fed. 621 (C. C. A.). 

The principal case raises solely a question of statutory construction, for at 
common law a stockholder was not liable for the torts of a corporation. Terry 
v. Litile, 101 U. S. 216. The authorities are divided, some holding with the 
principal case that the term “‘debts”’ or “liability to creditors” includes only 
contractual claims. Savage v. Shaw, 195 Mass. 571, 81 N. E. 303; Avery v. 
McClure, 94 Miss. 172, 47 So. 901. Contra, Henley v. Myers, 76 Kan. 723, 93 
Pac. 168; Rogers v. Stag Mining Co.. 185 Mo. App. 659, 171 S. W. 676. This 
strict construction is perhaps justified where the statute penalizes officers or 
stockholders for failure to perform a duty. Leighton v.. Campbell, 17 R. I. 
51, 20 Atl. 14; Howard v. Long, 142 Ga. 789, 83 S. E. 852. But in the principal 
case the remedial nature of the statute should lead the courts to a liberal in- 
terpretation. See Chase v. Curtis, 113 U.S. 452, 463. The legislature, having 
created a legal unit, desires to protect those who may deal with it, and conse- 
quently gives creditors the remedy of compelling stockholders to pay in full 
for their stock. It would seem immaterial, therefore, whether claimants have 
dealt with the corporation contractually, or have been damaged by its mis- 
feasance. The word “debts” is broad enough to cover both situations, 
especially if the claim has been reduced to judgment. The principal case 
relies on no authority except an inadequate reference to Blackstone; and it 
reaches an unfortunate result. In view of such a decision, however, legisla- 
tures would do well hereafter to use more specific language. See Grindle v. 
Stone, 78 Me. 176, 3 Atl. 183; Linniger v. Botsford, 32 Cal. App. 386 163 
Pac. 63. 


DAMAGES — MEASURE OF DAMAGES — TEMPORARY Loss OF USE OF A 
DAMAGED PLEASURE VEHICLE. — The plaintiff’s pleasure car was damaged and 
temporarily put out of commission by the defendant’s negligence. Held, that 
the plaintiff could recover for the loss of use. Dettmar v. Burns Bros., 181 N. Y. 
Supp. 146. 

Where a vehicle used for business purposes is damaged its owner may recover 
for the temporary loss of use. Andries v. Everitt Co., 177 Mich. 110, 142 N. W. 
1067; So. Ry. v. Kentucky Grocery Co., 166 Ky. 94, 178 S. W. 1162. But where 
the car is one used for pleasure, damages for such loss have on occasion been 
denied, mainly on the ground that they were speculative. Foley v. Forty 
Second St., etc. Ry. Co., 52 Misc. Rep. 183, 101 N. Y. Supp. 780; Hunter v. 
Quaintance, 168 Pac. (Col.) 918. The distinction is unsound. Since the jus 
fruendi comprehends the right to use a thing for pleasure purposes as well as 
the right to employ it in business, an infringement of either is a legal wrong. 
The value of the right is in both cases capable of objective determination, 
because it is measured not by the use made of the chattel by its owner but by 
its potential utility. See The Mediana, 1900 A. C. 113, 117; See 1 SEDGWICK, 
DaMAGES, 9 ed., § 2436. And even if the assessment of damages does involve 
some practical difficulty that does not make the injury unreal and is no ground 
for denying recovery altogether. Allison v. Chandler, 11 Mich. 542. Or this 
line of reasoning the principal case, in accord with the great weight of authority, 
allows a recovery regardless of the character of the use. Cook v. Packard 
Motor Car Co., 88 Conn. 590, 92 Atl. 413; Perkins v. Brown, 132 Tenn. 294, 
177 S. W. 1158. See 21 Harv. L. REV. 445. 


DEEDS — ACKNOWLEDGMENT BEFORE INTERESTED PARTY. — The secretary 
of the plaintiff corporation in his capacity as a notary public attested a bill of 
sale in which the corporation was the grantee. The bill was recorded and the 
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record offered in evidence in a suit for the property therein described. Held, 
that the evidence be excluded as the acknowledgment was not sufficient to 
admit the bill to record. Citizens’ Trust Co. v. Butler, 103 S. E. 852 (Ga.). 

The report does not say whether or not the secretary was a stockholder. 
One does not connote the other. Florida Savings Bank v. Rivers, 36 Fla. 575, 
18 So. 850; 1 MORAWETZ, PRIVATE CORPORATIONS, § 505. If he was not, the 
case is certainly wrong. Sawyer v. Cox, 63 Ill. 130, 135; Horbach v. Tyrrell, 
48 Neb. 514, 67 N. W. 485. If he was, the decision is in accord with the weight 
of authority. Ogden Building Association v. Mensch, 196 Ill. 554, 63 N. E. 1049; 
Hayes v. Southern Association, 124 Ala. 663, 26 So. 527. Two reasons are given 
for this disqualification. One is that taking an acknowledgment is a judicial 
act. Heilman v. Kroh, 155 Pa. St. 1, 25 Atl. 751; Murrell v. Diggs, 84 Va. goo, 
6 S. E. 461. But this is inconsistent with the rule that the agent or attorney 
of a party financially interested is not disqualified. National Cash Register Co. 
v. Lesko, 77 Conn. 276, 58 Atl. 967; Penn v. Garvin, 56 Ark. 511, 20 S. W. 410. 
And it is inconsistent with the same rule as to a relative or husband. Lynch 
v. Livingston, 6 N. Y. 422; Kimball v. Johnson, 14 Wis. 674. Moreover, it is 
opposed to the weight of authority. Learned v. Riley, 96 Mass. 109. The 
second reason given is public policy. Hayes v. Southern Association, supra; 
Jones, CHATTEL MortcAacEs, 5 ed., § 249. But there is a public policy 
on the other side in the unassailability of records. As a general rule a stock- 
holder is not more interested than an attorney or husband. A notary is not 
like a juror or witness to a will, he is a person commissioned: by the state to 
hold a position of trust. And a suspicious grantor can always pick another 
notary. A few decisions do hold that a stockholder is qualified. Read v. 
Toledo Loan Co., 68 Oh. St. 280, 67 N. E. 729; Cooper v. Hamilton Loan Associa- 
tion, 97 Tenn. 285, 37 S. W. 12. 





ELECTRIC WIRES — CONFLICTING RIGHTS OF TELEPHONE AND POWER 
Companies — INDUCTION AND ConpuctTion. — A South Dakota statute pro- 
vides that electric power lines erected on the highways shall not interfere with 
telephone lines already there (1919 REVISED Cope So. Daxora, §§ 8501, 
8594). The defendant power company erected its lines on a street occupied 
by the plaintiff telephone company. The electricity from the power line was 
carried over to the lines of the telephone company by electro-magnetic in- 
duction, rendering the telephone line useless unless a metallic return circuit 
were installed. Held, that the defendant pay for the installation of the return 
SDD Dakota Central Tel. Co. v. Spink County Power Co., 176 N. W. 143 

On the ground that priority of time gives priority of right some courts 
without the aid of a statute have reached the same result. Paris Elec. Co. v. 
S.W. Tel. Co., 27 S. W. go2 (Texas); W. U. Tel. Co. v. Los Angeles Elec. Co., 
76 Fed. 178. See Tri-County Mut. Tel. Co. v. Bridgewater Elec. Power Co., 
40 S. D. 410, 414, 167 N. W. sor, 503. See Curtis, Exectrricity, § 362. 
Other courts have held that neither company has a superior right to the use 
of the street, and hence that neither can object to incidental injury resulting 
from the legitimate exercise of the other’s legal right. Cumberland Tel. & 
Tel. Co. v. United Elec. R. R., 42 Fed. 273. See THompson, ELECTRICITY, 57. 
Many cases denying relief, however, involve interference by trolley lines with 
prior telephone lines, which are sometimes distinguished from the principal 
case on the ground that the telephone line must take the risk of interference 
by those using the street for its primary purpose of travel. Cincinnati Inclined 
Plane R. R. v. City & Suburb. Tel. Assn., 48 Ohio St. 390, 27 N. E. 890; Hudson 
River Tel. Co. v. Watervliet Turnpike & R. R. Co., 135 N. Y. 393, 32 N. E. 
148. See Curtis, ELecrricity, § 355. If this distinction is sound, a telephone 
company could not recover for interference by an electric company used for 
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lighting thestreets. SeeW.U.Tel.Co.v. Los Angeles Elec. Co., supra, 181. What- 
ever be the true rule at common law, the court rightly decided that, under the 
statute, the power company must bear the expense necessary to prevent in- 
jury, even though this involved improvements on the telephone line. 


, Equity — JURISDICTION — STREET RAILWAYS — FRANCHISES — INJUNC- 

TION AGAINST PASSAGE OF A RESOLUTION INVOLVING A FORFEITURE. — A 
franchise contract between the city and a traction company provided for a 
forfeiture of all the rights under it in case certain construction work was not 
completed at a stipulated time. The municipal board, to which power was 
delegated, was about to pass a resolution declaring a forfeiture because of the 
non-performance of the conditions. The district court gave an order granting 
a permanent injunction against such action by the board. The city appealed. 
Held, that the order be reversed. Gas & Electric Securities Co. v. Manhattan 
& Queens Traction Corp., 266 Fed. 625 (C. C. A.). 

It is a well-recognized principle that equity will not enjoin the passage of 
municipal ordinances or resolutions which are legislative in character. See 
Hatcher v. Dallas, 133 S. W. (Tex.) 914, 921. Also see 23 Harv. L. REv. 470. 
The restraining power is limited ordinarily to enjoining the enforcement, 
rather than the passage, of wera vires legislative measures by a municipality. 
See 4 Pomeroy, Eq. Juris., 4 ed., § 1763. The authorities uniformly hold 
that the granting of a franchise is a legislative function. See 1 NELLIS ON 
STREET RAILWAYS, 2 ed., § 22. The difficulty arises in determining whether 
the declaration of a forfeiture of a franchise is a legislative or a judicial question. 
The federal court falls into the error of concluding that if granting a franchise 
is a legislative act, the repealing of it necessarily must be of similar character. 
Mercantile Trust Co. v. Denver, 161 Fed. 769. It would seem that it is a judicial 
act as it involves the application with discretion of principles of law to the 
facts to determine whether the forfeiture has occurred. Knickerbocker Trust 
Co. v. Kalamazoo, 182 Fed. 865. And if there were such a forfeiture as to be 
abhorrent to equity, there should be no inherent lack of power to act. North 
Jersey St. Ry. Co. v. South Orange, 58 N. J. E. 83, 43 Atl. 53; Noyes v. Anderson, 
124 N. Y. 175, 26 N. E. 316. The result in the present case may be justified 
by recognizing that the completion of the road is a condition precedent to the 
existence of a vested right under the franchise, and that the traction company 
was merely operating under a license. Hence in reality no forfeiture in the 
equitable sense was worked, and it is not incumbent upon equity to act. 


Equity — PROCEDURE — PARTIES — INDISPENSABLE PARTIES — RIGHT OF 
SALESMAN OF A CORPORATION TO ENJOIN STRIKING EMPLOYEES WITHOUT 
JOINING THE CORPORATION AS Party PrarntiFF. — The plaintiff, who re- 
ceived in addition to his salary as salesman a commission in proportion to the 
output of the corporation, sought to enjoin strikers from improperly interfer- 
ing with the work of the employees of the company. The corporation was not 
joined as a party. If the corporation was a necessary party plaintiff, there 
was no such diversity of citizenship as to warrant the jurisdiction of the federal 
CC * that there was no jurisdiction. Davis v. Henry, 266 Fed. 261 

» CAD, 

It is well established in equity that a party is indispensable if its rights 
will necessarily be affected by the decree, or if without the party, a final deter- 
mination consistent with equitable principles is impossible. Shields v. Barrow, 
17 How. (U. S.) 130; Minnesota v. Northern Securities Co., 184 U.S. 199. So 
generally, where the plaintiff’s interest is identified with that of the corpora- 
tion and involves an internal matter of the corporation, the corporation is a 
necessary party plaintiff. Consolidated Water Co. v. Babcock, 76 Fed. 243; 
Iron Molders’ Union v. Niles-Bement-Pond Co., 258 Fed. 408. And if this 
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rule were not applied in the principal case, any employee, however subordi- 
nate, might conceivably obtain an injunction without the intervention of the 
corporation. Yet clearly the corporation would be affected by the result. 
Some cases appearing in conflict with the principal case are explicable on 
the ground that the corporation’s interest was really dissimilar, or even an- 
tagonistic to the plaintiff’s interest. See Carroll v. Chesapeake '& Ohio Coal 
Agency Co., 124 Fed. 305; Doctor v. Harrington, 196 U.S. 579. Other cases 
have allowed the holder of mortgage bonds to enjoin striking employees of a 
corporation, though the corporation was not joined as a party plaintiff. Ex 
parte Haggerty, 124 Fed. 441; Jennings v. United States, 264 Fed. 399. But 
cf. Consolidated Water Co. v. City of San Diego, 93 Fed. 849. Possibly these 
cases are distinguishable from the principal case, because of the distinct in- 
terest of the bondholder; but if not, it seems that the principal case enunciates 
the sounder rule of practice. 


INTERSTATE COMMERCE — CONTROL BY STATES — EXCESSIVE INSPECTION 
FEE AS A BURDEN ON INTERSTATE COMMERCE. — A state statute required the 
inspection of all petroleum oil sold in the state, imposed a fee many times the 
cost of inspection, and declared a violation of the requirement a misdemeanor. 
Petitioner imported oil from other states and sold it partly by the original 
tank cars in which it was imported and partly by retail from such cars. Pet® 
tioner prayed that the enforcement of the statute against its business be en- 
joined. Held, that the collection of fees for the inspection of oil sold in the 
original tank cars be enjoined. Texas Co. v. Brown, 266 Fed. 577. 

A state may not exclude nor interfere with the sale of objects of interstate 
commerce in their original packages. Leisy v. Hardin, 135 U.S. 100; Schollen- 
berger v. Pennsylvania, 171 U. S. 1. It may, however, provide for their in- 
spection and fix a fee for the same. Red “C” Oil Co. v. North Carolina, 222 
U. S. 380; Savage v. Jones, 225 U.S. 501. A genuine inspection fee is valid 
even though somewhat excessive. Patapsco Guano Co. v. North Carolina, 
171 U. S. 345; Pure Oil Co. v. Minnesota, 248 U. S. 158. But wher a fee is 
so excessive as to indicate a disguised revenue measure it has, in recent de- 
cisions with which the principal case accords, been held an unconstitutional 
burden on interstate commerce. Foote v. Maryland, 232 U. S. 494; Bartels 
Northern Oil Co. v. Jackman, 29 N. D. 236, 150 N. W. 576. This is so though 
the transit is ended and an identical fee is imposed on domestic goods. 
Castle v. Mason, 91 Ohio St. 296, 110 N. E. 463; Standard Oil Co. v. Graves, 
249 U. S. 389. See also Askren v. Continental Oil Co., 252 U.S. 444. These 
decisions seem to conflict with the authority holding that a state may impose 
a non-discriminatory property tax on interstate goods which, though still in 
their original packages, have come to rest within it. Brown v. Houston, 114 
U. S. 622; Pittsburgh & S. Coal Co. v. Bates, 156 U. S. 577. The distinction 
may be that here, by making the so-called “inspection” tax a prerequisite to 
sale, the state is wrongfully attempting to regulate the disposition of goods 
still in interstate commerce. See American Steel & Wire Co. v. Speed, 192 
U. S. 500, 521. See also Jupson, INTERSTATE CoMMERCE, §§ 18, 19. This 
technical distinction results, however, in this case, in unfair discrimination 
against domestic goods. 


MASTER AND SERVANT — WORKMEN’S COMPENSATION ACTS — FALLING 
ASLEEP AS BREAKING CouRSE OF EMPLOYMENT. — Deceased was engaged in 
exceptionally fatiguing work, such that workers went out to rest for a few 
minutes every “now and then.” Deceased went a hundred yards to another 
building, lay down on a pile of bricks and slept three hours. The foreman, 
as a joke, threw a brick on the roof, to wake him. The brick passed through 
the roof and struck him in the stomach, causing fatal injuries. Plaintiff, a 
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dependent, sued under the Employers’ Liability Act of New Jersey. P. L. 
1911, p. 136. Held, that the accident did not arise in the course of the em- 
ployment. Colucci v. Edison Cement Co., 111 Atl. 4 (N. J.). 

Definitions of the words ‘“‘in the course of the employment” have varied. 
See BRADBURY, WORKMEN’S COMPENSATION, 3 ed., c. 13. It is settled that 
employment includes more than the hours for which wages are paid. Sharp v. 
Johnson, [1905] 2 K. B. 139. An employee who remains to eat lunch on the 
premises, from choice, is not out of the course of his employment merely be- 
cause he draws no pay. Blovelt v. Sawyer, [1904] 1 K. B. 271. The broader 
view is that anyone doing at the place of work what might reasonably be 
expected is in the course of his employment. See Moore v. Manchester Liners, 
[r910] A. C. 408, 500. See Francis H. Bohlen, “A Problem in the Drafting 
of Workmen’s Compensation Acts,” 25 Harv. L. REv. 401, 406. If a man is 
employed to keep awake, e. g., as a watchman, sleeping is an abandonment of 
the work. Gifford v. Patterson, 222 N. Y. 4. Otherwise, going to sleep during 
the work does not per se break the course of the employment. Dixon v. An- 
drews, 91 N. J. L. 373, 103 Atl. 410. The court distinguishes the principal 
case in that deceased, like the watchman in Gifford v. Patterson, abandoned 
his work. But if resting upon the premises was an incident to the work, this 
distinction seems somewhat artificial. 


PARENT AND CHILD — EMANCIPATION — EFFECT OF ENLISTMENT ON Duty 
To Support. — By a divorce decree the mother was awarded custody of a 
minor son. Shortly thereafter the son went back to live with the father. 
During this period he contracted for his services and disposed of his wages as 
he saw fit. He subsequently joined the marines with his father’s consent but 
without the knowledge of his mother. The father was killed, and the son 
claimed under the workmen’s compensation act as one whom the deceased 
was under a legal obligation to support. 1911 Int. Laws, 315. Held, that 
the claimant is not entitled to recover. Iroquois Iron Co. v. Industrial Comm.., 
128 N. E. 28o (IIl.). 

The father is under a legal duty to support his children. Spenser v. Spenser, 
97 Minn. 56, 105 N. W. 483; see TIFFANY, PERSONS AND DomEstTIc RELATIONS, 
§§ 114, 115. Emancipation of a child able to support himself releases the 
father from this obligation. Varney v. Young, 11 Ver. 258. But award of 
custody to the mother does not destroy the father’s duty to support the child. 
Pretzinger v. Pretzinger, 45 Ohio St. 452, 15 N. E. 471; see 2 BisHop, Mar- 
RIAGE, DIVORCE AND SEPARATION, § 1223. Such an award, however, termi- 
nates all other parental rights of the father and transfers them to the mother. 
Lee v. People, 53 Colo. 507, 127 Pac. 1023; Wilkinson v. Deming, 80 Ill. 342. 
Consequently in the principal case, as emancipation would destroy the right 
of custody which had been awarded to the mother, she alone could emancipate 
and end the father’s duty to support. The court overlooked this significant 
factor, but reached the correct result, as it seems there was emancipation by 
the mother. Enlistment with parental consent emancipates. Baker v. Baker, 
41 Ver. 55; see also Halliday v. Miller, 29 W. Va. 424, 1 S. E. 821. Moreover, 
enlistment without consent seems to emancipate, at least until it is ended, as 
power to control is removed from the parent. Com. ex rel. Engle v. Morris, 
1 Phila. 381; Dean v. Oregon R. and Navigation Co., 44 Wash. 564, 87 Pac. 824. 
Even before the enlistment, however, emancipation by the mother is evident. 
Where a minor contracts on his own account for his services with the knowledge 
of his parent, emancipation is implied. Rounds Bros. v. McDaniel, 133 Ky. 
669, 118.S. W. 956. 


PHYSICIANS AND SURGEONS — LIABILITY OF PHYSICIAN FOR REVEALING 
CONFIDENTIAL INFORMATION REGARDING PaTIENT Out oF Court. — The 
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defendant physician reasonably diagnosed the plaintiffi’s disease as syphilis. 
While later making a professional call upon the landlady of the hotel where 
the plaintiff lodged, the defendant warned her of the plaintiff’s infection. 
Following his advice, the landlady forced the plaintiff to leave. He now sues 
the physician for damages flowing from the breach of duty in divulging a 
professional confidence. Held, that the plaintiff may not recover. Simonsen 
v. Swenson, 177 N. W. 831 (Neb.). 

For a discussion of the principles involved in this case, see NOTES, p. 312, 


supra. 


RELEASE — TITLE — EFFECT OF RELEASE OF CARRIER FOR Loss OF BAG- — 
GAGE ON TITLE THEREOF — The defendant, a carrier, concluding that a 
trunk which the plaintiff had shipped had been lost, paid him $50, “‘in full 
release and satisfaction of any and all claims account of shipping.” Shortly 
afterwards the trunk was found and the plaintiff demanded it. The defend- 
ant refused to deliver it unless it was repaid the $50, and the plaintiff 
brought action to recover possession of the trunk. Held, that the plaintiff can 
recover. Roe v. American Ry. Express Co., 182 N. Y. Supp. 895. 

The rights of the parties depend on the construction of the release. The 
universal principle for the construction of written instruments, including re- 
leases, is that the intention of the parties indicated by the whole writing 
governs. WaLp’s PoLLock ON CONTRACTS, 3 ed., 317. See Texas and Pacific 
Ry. Co. v. Dashiell, 198 U.S. 521. In this case two constructions were possible. 
If the parties intended a release of all demands, the plaintiff had no standing 
in court. See BAcon’s ApsrR., tit. Release, I (1). His remedy would then be 
to have the release avoided for mutual mistake of fact. Great Northern Ry. 
Co. v. Fowler, 136 Fed. 118. However, the shipper may well have intended 
to release the carrier from liability for damage but to keep his right in rem 
for what it was worth. See Betts v. Lee, 5 Johns. (N. Y.) 348. Ordinarily in 
case of injury a carrier does not take title but merely pays damages for the 
injury. Brand v. Weir, 57 N. Y. Supp. 731. A judgment for less than full 
value does not pass title. Barb v. Fish, 8 Blackf. (Ind.) 481. Hence a settle- 
ment for less than full value should not pass title. The decision would seem 
correct, but the court might well have given more consideration to a case 
presenting facts apparently never before adjudicated. 


SOVEREIGN — PROCEDURE — JOINDER OF ATTORNEY-GENERAL WHENEVER 
RIGHTS OF THE SOVEREIGN MAY BE AFFECTED. — The Crown granted land to a 
railway in fee simple. Later the Crown purported to grant a portion of this 
same land to a settler, and in this subsequent grant the Crown reserved to 
itself certain mineral and timber rights. The railway brings an action against 
the settler for a declaration that the Crown grant to him was inoperative, and 
asks an order joining the Attorney-General because of the Crown’s interest. 
Held, that the Attorney-General be joined. Esquimalt and Nanaimo Ry. 
Co. v. Wilson, [1920] A. C. 358. 

Had this been a suit against the Crown, a petition of right would have been 
necessary. Taylor v. Attorney-General, 8 Sim, 413. Similarly, in the United 
States, permission of the sovereign would have to be obtained. Kansas v. 
United States, 204 U. S. 331. But the fact that the sovereign has an interest 
will not necessarily make the suit one against the sovereign. The sovereign’s 
rights may be only incidentally affected, as in the principal case. Dyson v. 
Attorney-General, [1911] 1 K. B. 410; Wheeler v. City of Chicago, 68 Fed. 526. 
But; because of the existence of such an interest, the sovereign should be 
represented, and the Attorney-General is the appropriate representative. 
Hovenden v. Lord Annesley, 2 Sch. & Lef. 607. He may be joined at the re- 
quest of a party. Ellis v. Duke of Bedford, [1899] 1 Ch. 494; see Dyson v. 
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Attorney-General, supra. Or he may appear of his own accord as an interven- 
ing party. Florida v. Georgia, 17 How. (U. S.) 478; Perkins v. Bradley, 1 Hare, 
219. The point seems well settled, but apparently it is not as well known as 
its utility would merit. 


SPECIFIC PERFORMANCE — DEFENSES — Lack OF MUTUALITY OF REm- 
EDY. — The assignee of the vendee of a contract for the sale of land brings a 
bill against the vendor for specific performance, offering at the same time to 
carry out all of the vendee’s obligations. Held, that specific performance 
be denied for lack of mutuality of obligation and remedy. Schuyler v. Kirk- 
Brown Realty Co., 184 N. Y. Supp. 95.. 

This case demonstrates the unfortunate results of a literal application of the 
doctrine of the lack of mutuality of remedy. The rule is well settled in most 
jurisdictions that the assignee of the vendee may have specific performance 
against the vendor. Lenman v. Jones, 222 U. S. 51; Miller v. Whittier, 32 
Me. 203. And, indeed, a like result has been achieved, at times, in New York. 
Dodge v. Miller, 81 Hun, 102, 30 N. Y. Supp. 726. In the main, however, the 
New York courts have applied the “mutuality”’ formula in its most exagger- 
ated form, to wit: that if the contract cannot be specifically enforced for any 
reason against one of the parties, then, and for that reason alone, he is not 
entitled to the remedy of specific performance against his adversary. See 
Wadick v. Mace, 191 N. Y. 1, 4, 83 N. E. 571, 572. See 16 Cor. L. REV. 443. 
Such use of the rule has been frequently criticized. 20 Harv. L. REv. 57; 
3 Cox. L. Rev. 1. It is regrettable that a court which recognizes mutuality 
of performance, as distinguished from mutuality of remedy, as possibly the 
more desitable conception, should refuse to apply it. In the principal case, 
mutuality of performance could be secured to the vendor, as had been properly 
done in the lower court, by a decree conditioned upon performance by the 
vendee or his assignee. See 33 HARV. L."REV. 955. 


STATUTE OF FRAUDS — SUFFICIENT MEMORANDUM — TERMS SET FORTH 
IN PLEADING SIGNED BY COUNSEL — PRIOR VERBAL CONTRACT WITH ANOTHER 
Party.—The plaintiff sued for specific performance of a written agreement 
to sell a: house to him. The defendant pleaded a prior agreement to sell the 
house to a third person, and set forth the terms of the agreement in the 
pleading, which was signed, as usual, by his counsel. There was no other 
memorandum of this first contract sufficient to satisfy the Statute of Frauds. 
Held, that specific performance be denied. Grindell v. Bass, [1920] 2 Ch. 
487. ' 

Under the Statute of Frauds only the “party to be charged” need sign a 
“note or memorandum” of the contract. A writing signed by the vendor is 
sufficient to support a suit by the vendee. Fowle v. Freeman, 9 Ves. Jr. 351; 
Justice v. Lang, 42 N. Y. 493. It is not necessary that the agent who signs 
the memorandum be authorized to make a note of the agreement; it is suffi- 
cient that he had authority to sign the paper in which its terms are set forth. 
Cycle Corp. v. Humber, [1899] 2 Q. B. 414. Nor is it necessary that there be 
an intent to make a binding memorandum. Daniels v. Trefusis, [1914] 1 Ch. 
788; Beckwith v. Clark, 188 Fed. 171 (C. C. A.). The pleading was therefore a 
memorandum sufficient to bind the defendant in a suit by the third person. 
Both purchasers have valid contracts evidenced by sufficient writings. The 
purpose of denying specific perforrhance must be to protect, not the defend- 
ant, but the prior purchaser. If in such a situation either party secured a 
conveyance, the legal title thus vested would prevail. Emery v. Boston Ter- 
minal Co., 178 Mass. 172, 59 N. E. 763; Maguire v. Heraty, 163 Pa. 381, 30 
Atl. 151. Here, however, neither has legal title, and it is proper that the prior 
equity should prevail. And since the writing is only evidential of the contract, 
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in determining priority it is proper that the time of the contract, not of the 
writing, should govern. 


Torts — Unusuat Cases oF Tort LIABILITY — MENTAL ANGUISH CAUSED 
BY PRACTICAL JokKE — Damaces. — A tradition in the plaintiff’s family con- 
cerned an ancestral pot of gold buried in the neighborhood. On the basis of a 
map, shown her by a fortune teller, the plaintiff commenced to dig for treasure. 
As a practical joke the defendants hid a sealed pail, filled with dirt, in a place 
where the plaintiff must naturally unearth it. She found the pail, and, in 
accordance with its accompanying directions, solemnly opened it in the pres- 
ence of all the heirs. She now sues for financial outlay and mental anguish 
over disappointed hopes. The plaintiff having died pendente lite, her heirs 
continue the suit. Held, that the heirs may recover $500. Nickerson v. Hodges, 
84 So. 37 (La.). 

Society gives a license to enjoy the free exercise of one’s faculties. See 
Roscoe Pound, “Interests of Personality,” 28 Harv. L. REv. 343, 361. But 
it is generally admitted that individuals will not be secured in freely exercising 
their faculties for the purpose of injuring others. Wilkinson v. Downton,|(1897] 
2 Q. B. 57; Janvier v. Sweeney and Barker, [1919] 2 K. B. 316; see 28 Harv. L. 
REV. 343, 362. By exceeding this social license in their practical joking the 
defendants above doubtless gave to the plaintiff, had she survived, a valid 
right of action against them. By the Code the plaintiff’s heirs succeed to the 
plaintiff’s right. La.R.C.C., Art. 2315. The court says: “If Miss Nickerson 
were still living, we should be disposed to award her damages in a substantial 
sum.” But, as to her heirs, “a judgment of $500 will reasonably serve the 
ends of justice.” A Midsummer Night’s prank does not call for Midsummer 
Night’s justice. By law the heirs, as legal successors to the deceased, must be 
entitled to all the “substantial sum” or nothing. They might well protest 
this judgment as the true mother protested when Solomon would have halved 
the baby between the disputing harlots. 


TRESPASS TO REALTY — CONTINUOUS TRESPASS — LIMITATION OF ACTION. — 
In 1912 defendant county seized a strip of plaintiff’s land, without color of 
right, and built a highway. In 1920, as a defense against an action of trespass 
quare clausum fregit, defendant pleaded the statute of limitations. The court 
charged that the plaintiff could recover, without first retaking possession, and 
that the statute was not a bar to a recovery of damages for the last six years 
of occupation. Held, that the charge was correct. Morey v. Essex County, 
110 Atl. 905 (N. J.). 

When a trespass on realty is a completed act the cause of action accrues and 
the statute of limitations runs from that moment. Kansas Pacific Ry. v. 
Mihlman, 17 Kan. 224. And consequential damage occurring later cannot 
turn it into a continuing trespass. Louisville Ry. v. Wiggington, 156 Ky. 400, 
161 S. W. 209. But when the trespass is a continuing injury to possession 
the statute runs afresh from each day’s wrong. See Milton v. Puffer, 207 
Mass. 416. The court here treats the plaintiff as having lost possession by 
the seizure. If so, there could be no continuing injury to his possession. 
But the result reached seems correct because defendant, appropriating at 
most a right of way, did not really gain possession. Some states treat such 
an appropriation as a completed trespass, because it makes a permanent 
alteration in plaintiff's land. Adams v. Macon Ry., 141 Ga. 701, 81S. E. 
1110. But the use of an assumed right of way is in its nature a continuing 
wrong, and the weight of authority agrees with the decision. Building 


Company v. Chicago, 207 Ill. App. 244; Carl v. Sheboygan Rd., 46 Wis. 625, 
1N. W. 295. 
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TrIAL— Mopes or TriaL—ComPuLsorY REFERENCE FOR A PRELIMI- 
NARY HEARING. — The plaintiff brought an action at law in a United States 
District Court for a balance due on an account containing 298 items. The 
defendant set up by way of counter-claim an account containing 402 items. 
Upon motion of the defendant and against the objection of the plaintiff, the 
Court appointed an auditor to define and simplify the issues, hear the evi- 
dence, and report the same together with his opinion on the disputed issues, 
to the Court. The order provided, however, that the final determination of 
all issues of fact was to be made by the jury at the trial. Held, that courts 
of law have inherent power to make such reference. In re Peterson, U.S. Sup. 
Ct., October Term, 1919, No. 28. 

For a discussion of this case, see NOTES, p. 321, supra. 
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EsTATES, FUTURE INTERESTS AND ILLEGAL CONDITIONS AND RESTRAINTS 
IN Ittinors. By Albert M. Kales. Chicago: Callaghan & Co. 1920. 
pp. Ixxxvi, 948. 


In common with Mr. Kales’ previous works, this volume possesses a rare 
combination of qualities — the product of a diligent and masterful scholarship; 
it also comes fresh from ‘the firing line of actual litigation.” The distinction 
has fallen to few law writers in America of occupying the foremost place among 
the students in a field and of enjoying at the same time a recognized pre- 
eminence among practitioners in that field. One may surely say that it was 
Gray’s; and when he set out to write a model textbook on the rule against 
perpetuities, he was singularly successful in stating growing rules in terms 
which have stood the strains of litigation and heated contest. Mr. Kales is 
generally recognized to have succeeded Mr. Gray in his premiership in the law 
of future interests in America, and this treatise promises to do for a larger 
field much the same kind of service as Gray’s for the rule against perpetuities. 

Fifteen years have passed since the publication of the author’s shorter 
volume on Future Interests in Illinois, and it has doubtless in that time ful- 
filled his purpose to make the members of the Illinois bar more intimately 
acquainted with Mr. Gray’s “learning and discrimination in the handling of 
fundamental problems in the law of future interests.” But it has done more— 
in illuminating so many corners of the law in other states, it has placed every 
student of the law of future interests in debt to Mr. Kales’ own learning and 
discrimination in handling the same problems. And this debt has grown 
since the publication in 1917 of Mr. Kales’ collection of cases on the law of 
future interests — a revision and enlargement of Mr. Gray’s collection, but 
greatly improving the latter’s analysis and arrangement. Throughout this 
period, also, Mr. Kales’ magazine articles have proved to be indispensable 
aids to teachers and students, and the present volume contains (p. liv) a wel- 
come bibliography of some thirty of them, used wholly or in part in its prepara- 
tion. Material in legal periodicals seems to be so neglected by the profession 
that this treatise would serve a very useful purpose if it had done no more than 
to make these articles available in book form. 

But the volume is much more than a new edition of the author’s previous 
writings. The Introduction to the Law of Estates and Future Interests (in 
Book I) is largely new and is a very refreshing restatement of the background of 
our modern law; on some topics, e. g., the nature and destructibility of con- 
tingent remainders, the treatment is quite unlike that to be found in the 
classic English treatises and from a twentieth century point of view decidedly 
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more rational. Book II on the Interpretation of Writings is a useful attempt 
to put order into the chaos which has resulted from the modern aversion to 
precedents in the construction of wills — chaos which has grown worse since 
-Mr. Gray wrote that “when the judges say they are interpreting the inten- 
tion of a testator, what they are doing, ninety-nine times out of a hundred, 
is deciding what shall be done with his property on contingencies which he did 
not have in contemplation”; and the suggestions in the chapter on the Art of 
Interpretation ought to be at the elbow of every judge who has to make the 
last guess as to what testators might have intended. The author’s own discus- 
sion of the problems which arise in determining whether remainders are 
vested or contingent (c. xv) exemplifies the utility of his suggestions as to 
methods of construction, and is the most thorough treatment of these prob- 
lems made in connection with the American cases. 

The analysis of the “calculus of estates” (Book ITI) is an essential introduc- 
tion to the law of future interests, though it has necessitated some incon- 
veniences in arrangement, such as the scattered treatment of the effect of the 
Illinois statute on estates tail in widely separated chapters. Book IV on 
Future Interests and Book V on Illegal Conditions and Restraints on Aliena- 
tion are adapted from the author’s earlier treatise, but with some notable 
additions. The section dealing with the inclusion of adopted children in limi- 
tations to classes is unique and exceedingly useful. The series of problems 
which may arise in connection with Claflin v. Claflin is nowhere else to be found. 
On such a point as the validity of shifting interests created by deed, the argu- 
ment ought to prove convincing in any state where the common-law principle 
of no fee on a fee still holds its magic power. 

On most of the topics covered, the special treatment of the Illinois situation 
should be no handicap to the use of the treatise by lawyers in other states; 
and though primarily a treatment of local law, it is the most useful general 
treatise yet published in America on the law of estates and future interests. 
In Illinois, of course, it is a veritable Jarman. In a few instances more atten- 
tion might have been paid to recent developments in the law of other juris- 
dictions and perhaps to the published studies of local lawin other states; one 
of these instances is the effect of statutes on estates tail like the Illinois statute 
(p. 392), in connection with which Frame v. Humphreys should no longer be 
cited to show that primogeniture survives in Missouri. The omission of some 
important topics, such as the effect of the rule against perpetuities on the 
validity of a contract in a case like Worthing Corporation v. Heather, is doubt- 
less due to limitations of space. 

It would be difficult to dissent from Mr. Kales’ conclusion that a deed in 
Illinois may still operate under the statute of uses if for any reason it cannot 
be effective as a statutory grant. Yet this raises the question whether our 
conveyances in America have not by this time achieved an independent posi- . 
tion, whether even apart from modern statutes it has not become possible to 
convey land without resort to the support of the statute of uses. Professor 
Rood’s conclusion that “the statute of uses, the doctrines concerning uses, 
and conveyances operating by virtue of the statute of uses, have little or noth- 
ing to do with the validity of the ordinary conveyance in the great majority of 
the states,” contains the suggestion that our law of conveyancing may by this 
time have got new roots. And in line with this, one may wonder whether our 
law of future interests can not also slough off some of its feudal origins. 

Admitting the necessity for Mr. Kales’ chapter on the Feudal Land Law and 
for a student’s mastering it in order to understand and deal with present-day 
decisions, the question remains whether something is not to be said for those 
critics in England who talk of abolishing the law of real property. Is it un- 
thinkable that we shall some day have in America attempts, like those now 
being made in the pending Law of Property Bill in England, to rebuild the 





340 HARVARD LAW REVIEW 


foundations of this part of our law? In England, these attempts are being 
made by the most experienced conveyancers, and they date from the sugges- 
tions of so eminent a property lawyer as Joshua Williams. In America, the 
time was certainly not ripe for any departure until Gray and Kales had done 
their work. But with their assistance, is not the way opening up for a new 
approach — for some inquiry into the extent to which such rules as those for- 
bidding remoteness and restraints are accomplishing desirable social and 
economic results, for some modernizing of our common-law heritages which 
will make their handling less esoteric and their application more certain? 
Mr. Kales has laid the foundations for some beginnings in this direction in 
the law of Illinois — where it is needed quite as much as anywhere in the 
country — and his articles in the first volume of the Illinois Law Review show 
how alive he is to the need and to the possibility of meeting it constructively. 
One first step might be some inquiry into the working of the New York 
legislation of 1830, which is the only attempt made in America at a thorough 
overhauling of the law of future interests. Certain it is that we cannot stop 
with analysis. Some of our law of future interests was imported from England 
just as the movement for change was beginning to bear fruit there, and so im- 
portant a jurisdiction as Illinois still keeps rules — as that concerning the 
destructibility of a contingent remainder — which English law has been free 
from for the better part of a century. We seem to have arrived at a time 
when the American law of real property needs Americanization — and the 
task should be undertaken by the experts of Mr. Kales’ understanding and 
soundness before it falls into less worthy hands. _ 





A MEmorr OF THE RIGHT HONORABLE Srr WILLIAM ANSON. Edited by Her- 
bert Hensley Henson. New York: Oxford University Press. 1920. pp. 7- 
242. 


In this little volume the friends of Sir William Anson have joined to express 
the regard and esteem which the gentle-mannered Warden of All Souls in- 
spired in all who knew him. The composite character of the biography in- 
volves some repetition, but the editor has stolen our thunder by pointing out 
that this defect was inevitable. What repetition there is but accentuates the 
essentials of Anson’s character and achievements and never becomes tedious. 
A pleasant feature of the book is the printing at the end of each chapter of a 
letter or two written by Anson himself. In these letters the several memoirs, 
each from a different pen, find an immediate guarantee of their faithfulness. 

Anson’s name must be placed high in the law. ‘The Law of Contract” 
and “Law and Custom of the Constitution” had become classical before the 
author’s death. These books and years spent in instructing students in the 
law were his generous contribution to the “revival of legal teaching” at 
Oxford. It is interesting to note that at about the time Langdell and his 
successors were developing new methods in, legal instruction at Harvard, a 
little group of men at Oxford (Bryce, Dicey, Maine, Grueber, Anson, Digby) 
were lifting legal teaching from the rut in which it had lain for the century 
since Blackstone. Anson’s services to education found broader scope than in 
the law alone. He labored for all the interests of Oxford, as Warden of All 
Souls, Vice Chancellor, and finally as Burgess for the University. While in 
Parliament as parliamentary secretary for the Department of Education, al- 
though nominally under his chief in the Cabinet, he exercised in reality supreme 
direction of national education. Bene natus he was, Anson gave the lie to 
mediocriter doctus the ancient reproach of Fellows of All Souls. 








